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1 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

In Equity. 

No. 59906. 

Brotherhood of Railroad Trainmen, in Its Own Right, and 
as the Actual and Legally Designated Representative of 
Road Conductors in the Employ of the Norfolk & Western 
Railway Company, Hammett 0. Fitzpatrick, Roy Samp¬ 
son, Frank A. Damewood, George L. Phillips, Plaintiffs, 

vs. 

National Mediation Board, William M. Leiserson, James 
W. Carmalt, and John M. Carmody, Members of the 
National Mediation Board, Norfolk & Western Railway 
Company, a Corporation, Defendants. 

Bill of Complamt for Injunction. 

Filed October 31, 1935. 

To the Honorable, the Chief Justice or Associate Justice of 
the Supreme Court of the District of Columbia, holding 
an Equity Court: 

The Bill of Complaint of the plaintiffs respectfully shows 
to the Court that: 

2 1 . 

a. The plaintiff Brotherhood of Railroad Trainmen is a 
voluntary unincorporated association, having its principal 
offices in the City of Cleveland, State of Ohio. It is a labor 
union composed of employees of various railroads through¬ 
out the United States, who serve such carriers as conduc¬ 
tors, brakemen, flagmen, baggagemen, and yard service 
employees. It is the actual and legally designated and se¬ 
lected representative of various classes or crafts of em¬ 
ployees of the Norfolk & Western Railway Company; and 
brings this suit as the actual and legally designated and 
selected representative of the craft or class of employees 
of the Norfolk & Western Railway Company, known and 
described as “road conductors .’ 9 
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As representative of the said “road conductor si” in the 
employ of said Norfolk & Western Railway Company, the 
Brotherhood of Railroad Trainmen brings this su^t on be¬ 
half of itself and the individuals whom it represents as a 
class. Said road conductor employees of said Raihvjay Com¬ 
pany, in actual service as conductors and subject to its 
continuing authority to supervise and direct the j manner 
of rendition of their services, number approximately six 
hundred five (605). Said employees of said Railway Com¬ 
pany, represented by the Brotherhood of Railroad Train¬ 
men, are so numerous that it is impractical to mal^e all of 
them parties by name, and to bring all of them before this 
Honorable Court by name. All of the persons in behalf of 
whom this suit is brought are in the same general craft or 
class of employment for the same employer; and!form a 
general class of persons. The Brotherhood of Railroad 
Trainmen fairly represents the rights and interests j)f those 
in whose behalf this suit is brought. 

The plaintiff Brotherhood of Railroad Trainmen! will be 
hereinafter referred to as the “Brotherhood” for the sake 
of convenience. j 

b. The plaintiff, Hammett 0. Fitzpatrick, is a citizen of 

the United States, a resident of the City of Roanoke, 
3 State of Virginia, and brings this suit in his own 
behalf. He is now employed by the Norfolk West¬ 
ern Railway Company as a road conductor; and is ^ mem¬ 
ber of the class on whose behalf the plaintiff Brotherhood 
brings this suit. 

c. Plaintiff Roy Sampson is a citizen of the United [States, 
a resident of the City of Portsmouth, State of Ohio, and 
brings this suit in his own behalf. He is now employed 
by the Norfolk & Western Railway Company as a rohd con¬ 
ductor; and is a member of the class on whose behalf the 
plaintiff Brotherhood brings this suit. 

d. Plaintiff Frank A. Damewood is a citizen of the United 

States, a resident of the City of Roanoke, State of Virginia, 
and brings this suit in his own behalf. He is now employed 
by the Norfolk & Western Railway Company as a; road 
conductor; and is a member of the class on whose behalf 
the plaintiff Brotherhood brings this suit. j 

e. Plaintiff George L. Phillips is a citizen of the United 
States, a resident of the City of Roanoke, State of Virginia, 


I 
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and brings this suit in his own behalf. He is now employed 
by the Norfolk & Western Railway Company as a road 
conductor; and is a member of the class in whose behalf 
plaintiff Brotherhood brings this suit. 

f. The plaintiffs have a common and general interest in 
the subject-matter of this suit. They bring this suit on 
behalf of themselves and all others who may be similarly 
situated, or who have a similar interest in the subject-mat¬ 
ter of this suit, and who may desire to join in this action 
and contribute to the cost thereof. 

2 . 

a. The defendant National Mediation Board is an admin¬ 
istrative agency of the United States Government, created 
by the Act of Congress approved June 21, 1934, hereinafter 

referred to, and has its principal office in the District 
4 of Columbia. Said National Mediation Board is 
vested with certain authority and charged with cer- 

w O 

tain duties under and bv virtue of said Act of Congress, 
all of which more particularly appears hereinafter. 

b. Defendant William M. Leiserson is a citizen of the 
United States, and a resident of the District of Columbia. 
He is a member and Chairman of the said National Media¬ 
tion Board; and is sued herein as such member of said 
National Mediation Board. 

c. The defendant James W. Carmalt is a citizen of the 
United States and a resident of the District of Columbia. 
He is a member of the said National Mediation Board; and 
is sued herein in his capacity as a member of said National 
Mediation Board. 

d. The defendant John M. Carmodv is a citizen of the 

* 

United States and a resident of the District of Columbia; 
he is a member of the National Mediation Board; and is 
sued herein as such member of said National Mediation 
Board. 

e. The defendant Norfolk & Western Railway Company 
is a corporation, existing under and by virtue of the laws 
of the State of Virginia, and has its principal offices and 
place of business in the City of Roanoke, in the State of 
Virginia. It is engaged in the business of a common car¬ 
rier by railroad, both interstate and intrastate, is the em¬ 
ployer of all of the persons in whose behalf this suit is 
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brought, is subject to said Act of Congress approved June 

21, 1934, and is sued herein in its own right. 

. 

i 

3. _ j 

As more particularly appears hereinafter, the plaintiffs 
allege that the defendant National Mediation Bpard, by 
assuming powers and authority not vested in it byj the said 
Act of Congress approved June 21, 1934, hereinafter re¬ 
ferred to, and by arbitrary and capricious actionj has de¬ 
prived a large number of road conductor eijiployees 
5 of the Norfolk & Western Railway Company of their 
right to have a voice in the selection of a represen¬ 
tative for their craft or class of employees, and to| partici¬ 
pate in an election held pursuant to the provision^ of said 
Act of Congress. The plaintiffs also urge that jthe acts 
and actions of the said National Mediation Board, herein 
complained of, are not only arbitrary, capricious land un¬ 
lawful under the terms of said Act of Congress; but they 
do not meet the requirements of due process of ljaw, and 
violate the rights of the plaintiffs guaranteed to them by 
the Constitution of the United States. 

4. ! 

! 

In order to avoid interruptions in the free flow <pf inter¬ 
state commerce, to promote peaceful and conciliatory con¬ 
sideration of labor disputes and to avoid strikes, lockouts 
and such situations, the Congress of the United States has 
long endeavored to set up a method for orderly and peaceful 
settlement of railway labor disputes. 

Following earlier legislation on this subject, the Congress 
of the United States by an Act approved May 2b, 1926, 
passed the Railway Labor Act (44 Stat. 577). Then, by 
an Act approved June 21, 1934, the Congress amenjded the 
Railway Labor Act of 1926 (48 Stat. 1185; U. S. C. A., Title 
45, ch. 8, secs. 151-163). By virtue of the amendments con¬ 
tained in said Act of 1934, the Railway Labor Act,,for the 
first time in the history of such legislation, contained com¬ 
pulsory and mandatory provisions and vested a govern¬ 
mental agenev with certain authority relating thereto. 
Among other things, the Railway Labor Act, as amended 
by said Act of 1934, provides that: 
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a. Employees have the right to organize and bargain col¬ 
lectively through representatives of their own choosing. 

b. The majority of any craft or class of employees are 
given the right to determine who shall be the representative 

of the craft or class for the purposes of the law. 

6 c. Carriers are forbidden from exercising any au¬ 

thority, coercion or influence over their employees 
in the selection of representatives for such employees. 

d. The National Mediation Board, which is thereby ere- 
ated, is charged with the duty, upon the invocation of its 
services by any party to any dispute as to who is the rep¬ 
resentative of a respective craft or class of employees, of 
investigating such dispute and certifying to all parties in 
interest the name or names of the representative that has 
been designated and authorized to represent such craft or 
class of employees. The Board has authority to hold elec¬ 
tions by secret ballot, or to utilize an d other appropriate 
method of ascertaining the duly designated representative; 
and, in the conduct of any election, the Board is charged 
with the duty of designating who may participate in the 
election and of establishing the rules to govern the election. 

e. Upon certification being made by the National Media¬ 
tion Board as to who has been designated as the represent¬ 
ative of a given craft or class of employees, it is mandatory 
upon the carrier in question to deal only with the represent¬ 
ative so designated. 


5 . 

The Brotherhood has represented employees of the Nor¬ 
folk & Western Railway Company in train and yard service 
continuously since 1904. The employees in train service in¬ 
clude those working as brakemen, flagmen and baggage¬ 
men, whom the Brotherhood has represented, and con¬ 
ductors. 

At the present time, and during the time of the matters 
and things hereinafter related, there are and were approxi¬ 
mately six hundred five (605) employees of said Norfolk 

6 Western Railway Company qualified to serve such carrier 
in the capacity of conductors, and whose names appear on 
said Company’s roster of conductor employees. Approxi¬ 
mately four hundred (400) of these employees indi- 

7 cated their desire to have the Brotherhood act as 
tjheir representative by giving written authoriza- 
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I 

tions, effective April 1, 1935. A list of the nanles of such 
conductor employees who have given the Brotherhood such 
authorizations is hereto attached, marked 4 4 Plaintiffs ’ Ex¬ 
hibit Xo. 1,” and it is prayed that the same maly be taken 
and considered as a part hereof as though actually incor¬ 
porated herein. The said authorizations are all in similar 
form; and the authorization of Plaintiff Hammett 0. Fitz¬ 
patrick, one of said road conductor employees, is hereto at¬ 
tached, marked “Plaintiffs’ Exhibit X T o. 2,” and r: is prayed 
that the same may be taken and considered as a plart hereof 
the same as though actually incorporated hereiji. 

The purpose of these employees, as well as jothers, in 
designating a representative for their class or cjraft, is to 
obtain satisfactory working agreements with jtheir em¬ 


ployer, relating to rates of pay, rules, working Conditions, 
and any other question or problem in which said employees 
in the craft or class are interested. Such questions are mat¬ 
ters in which all such employees are vitally interested, and 
are matters in which it is essential that all employees in¬ 
terested should be represented. As is more fully! set forth 
hereinafter, one of the primary rights involved in such 
rules, regulations and working conditions is what is com¬ 
monly known and described as “seniority rights”; and 
great prejudice can readily result to a large number of such 
employees by not having a representative who fairly rep¬ 
resents the entire craft or class of employees. j 


6 . 

i 

i 

A dispute having arisen among said road conductor em¬ 
ployees of said Norfolk & Western Railway Conjipany as 
to who should be the representative of that craft 1 or class 
of employees, the Plaintiff Brotherhood, on April 17, 1935, 
by letter, invoked the services of the National Mediation 
Board, with a view to obtaining certification in compliance 
with the terms of the Railway Labor Act. jThe Na- 
8 tional Mediation Board accepted the invocation of its 
services and proceeded to investigate said dispute. 
Said National Mediation Board, acting by and through its 
employees, or subordinates, who are known and described 
as mediators, purported to investigate the craft or class of 
employees involved; and thereafter, on August 28, 1935, 
called for an election by said employees by a nptice of 
election. This “Notice of Election” contained not pnly no- 

i 



8 


BROTHERHOOD OF RAILROAD TRAINMEN, V?. 


tice that an election would be held, but also set forth the 
rules under which the election was to be held. A copy of 
said “Notice of Election” is hereto attached marked 
“Plaintiffs’ Exhibit No. 3”, and it is prayed that the same 
may be taken and considered as a part hereof, as though act¬ 
ually incorporated herein. It appears from said notice of 
election, Rule 2 thereof, that the National Mediation Board 
set forth that the “employees eligible to vote shall be those 
who are regularly assigned as road conductors, or on road 
conductors’ extra boards; * * * on August 22, 1935”. 

Said National Mediation Board, acting by and through 
its mediators, prepared a list of employees eligible to vote 
in said election. The total number of those included in said 
list of eligible voters was two hundred ninety-four (294) of 
the said road conductor employees, who, according to said 
notice of election, were those “regularly assigned” as con¬ 
ductors, or “regularly assigned on conductors’ extra 
boards”. In accordance with its said notice of election, 
the said Mediation Board furnished each of the said two 
hundred ninety-four (294) road conductor employees an 
official ballot to be used in said election. A copy of said 
official ballot is hereto attached, marked “Plaintiffs’ Ex¬ 
hibit No. 4”, and it is prayed that the same may be taken 
and considered as a part hereof as though actually incor¬ 
porated herein. 

9 7. 

The action of the defendant National Mediation Board, 
in limiting the list of eligible voters to those road conduc¬ 
tors “regularly assigned,” discriminated against the ma¬ 
jority of the crgft or class of road conductor employees and 
prevented them from participating in said election. Ap¬ 
proximately three hundred eight (308) members of the 
craft or class, most of whom had authorized the Brother¬ 
hood to represent them as aforesaid, were not allowed to 
participate in the election and thus discriminated against. 

The circumstances under which an employee may and 
does become a member of the craft or class of conductors, 
involving as it does the system of job tenure known as 
seniority rights, is hereinafter set forth. As will more 
fully appear, the fact of whether or not an employee is 
“regularly assigned” to a particular job by the railroad 
carrier in question is not a true and fair test for the de- 
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termination of whether a particular employee is al member 
of the class or craft of employees in question. In| addition 
to those “regularly assigned” as road conductors, there 
are many employees who are irregularly assigned from 
time to time as conductors, who work a substantial portion 
of their time as conductors, and consequently eai^n a sub¬ 
stantial portion of their present income from serving the 
said railroad carrier in the capacity of conductor^. Some 
of such irregularly assigned conductors work aj greater 
percentage of their time as conductors than thety’ do as 
brakemen, which is the next lower rank of employment 
under the system of job tenure controlled by and known as 
seniority rights. All such employees have a present and 
vital interest in the working conditions, rates of pai% sched¬ 
ules and limitation of hours that go to make up the working 
agreement between the railroad carrier and its conductor 
employees. Notwithstanding this, the said National Media¬ 
tion Board excluded such irregularly assigned conductor 
employees from participating in the election to designate 
the representative for the craft or class of road con- 
10 ductor employees. 

8. i 

j 

Immediately upon being advised of the action of jhe said 
National Mediation Board, in excluding a great nuinber of 
road conductor employees from participating in sajid elec¬ 
tion, the Brotherhood protested to the National Mediation 
Board, and insisted that all employees of the said Norfolk 
& Western Railway Company having the rank or status of 
conductor, who were at that time working for said railroad 
company, whether regularly or irregularly assigned or 
called upon by said carrier to actually perform services in 
that craft or class, should be and were entitled to partici¬ 
pate in the election and have a voice in the selectioi^ of the 
representative for that craft or class of employees: The 
Brotherhood submitted to the said National Mediation 
Board all of the facts it had available regarding the tuames, 
number and status of road conductor employees of tlie said 
Norfolk & Western Railway Company; and advisbd the 
said Board of the names and number of such employees 
who had indicated their desire to have the Brotherhood act 
as their representative, as aforesaid. 

Upon being informed of the Brotherhoods’ protest! of the 
manner and means of holding the proposed electidn, the 
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said National Mediation Board instructed its mediator to 
proceed with the election in the manner prescribed in the 
notice of election, and stated that any protest or argument 
of any party in interest would be received and considered 
by it prior to issuing a certification. Thereupon the said 
National Mediation Board proceeded with the said election, 
and presumably received votes from substantially all of 
the employees deemed by it to be eligible to participate. 

When the time for the receiving of ballots had expired 
and the election closed, the Brotherhood filed with the said 
National Mediation Board a brief in support of its con¬ 
tention that the employees hereinbefore referred to should 
be permitted to participate in the election; and ro¬ 
ll quested and obtained an opportunity to present an 
oral argument to the said National Mediation Board 
in support of its contentions. The Brotherhood through 
its counsel and representatives appeared at the offices of 
said National Mediation Board at the time fixed for said 
hearing, and found that the defendant Leiserson, Chairman 
of said Board, was the only member present. While the 
defendant Leiserson proceeded to hear the argument of 
counsel for the Brotherhood, he so expressed his views re¬ 
specting the authority and power of the said National 
Mediation Board and the opinion of himself and his asso¬ 
ciates that it became and was evident that the Board had 
formed its own opinion and conclusions on the questions 
presented and was not disposed to give any consideration 
to the contentions of the Brotherhood. 

9. 

Thereafter, the defendant National Mediation Board en¬ 
tered and published a certification, under date of October 
11, 1935, wherein all parties in interest were notified that 
the Order of Railway Conductors had been designated bv 
the road conductor employees of the Norfolk & Western 
Railway Company as the representative of that craft or 
class of employees for the purposes expressed in the said 
Railwav Labor Act. This certification bv the defendant 
National Mediation Board was made upon the basis of the 
results of the aforesaid election held under their direction. 
A copy of the said certification is attached hereto, marked 
“ Plaintiffs ’ Exhibit No. 5”, and it is prayed that the same 
may be taken and considered as a part hereof as though 
actually incorporated herein. 
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In the operation of railroads throughout thd United 
States, there has been established by contract, custom and 
long usage, the almost universal practice of railrbad com¬ 
panies granting to their employees certain rights of job 
tenure, which are known and described as “seniority 
12 rights ”. With respect to all railroad companies 
these seniority rights are of the same general nature 
and purpose with all the various crafts or classe^ of em¬ 
ployees. Such seniority rights, when and as acquired by 
employees, are valuable property rights. Amongi the em¬ 
ployees such rights are relative. | 

When an employee begins his service with a 'railroad 
company, in a particular branch of employment, jthe day 
and hour when he begins such service is recorded} and he 
begins to earn'seniority from that time. Assuming} in each 
case that the employee’s service is satisfactory, grid that 
he is fit and able to do the work, each employee ajcquires, 
by virtue of the seniority which accrues to him, a preferen¬ 
tial right to: (a) be assigned to the most desirable job in 
his particular craft or class which is not filled by pnother 
employee with more seniority; (b) be considered and ex¬ 
amined (if necessary) for promotion to a higher dr more 
desirable craft or class; (c) displace or “roll” another em¬ 
ployee with less seniority in his branch of service, j 

In general, these seniority rights confer upon employees 
in any given line of work relative rights to jobs qnd as¬ 
signments in accordance with their length of service with 
the railroad company, they insure employment in bne as¬ 
signment or another for those employees who have greater 
seniority rights, and they leave the risk of unemployment 
upon those employees who have worked for such railroad 
company the shortest period of time. | 

The operations carried on by railroad companies 'are di¬ 
vided into several primary and main divisions, for example, 
train service, yard service, maintenance of way, shops and 
others. Such divisions include many crafts or classes of 
employees. Some crafts or classes of employment iji a di¬ 
vision of operations form a progressive and related fine of 
employment from one to another. The seniority rights ac¬ 
quired by an employee in a craft or class of employment 
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entitle him ultimately to be examined for promotion 
13 to an advanced craft or class of employment. 

In -any instances, employees in a ml advanced craft 
or class of employment earn, in addition to the seniority 
rights in such craft or class, seniority rights in the lower 
and related classes or crafts of employment. Such senior¬ 
ity rights accrue concurrently, so that an employee may be 
assigned to work from time to time in a lower craft or 
class, when there is no assignment available in the advanced 
craft or class of employment of which he is a member. 
Notwithstanding such assignment, such employee is con¬ 
tinuously subject to call by the employing railroad carrier 
to work in the advanced craft or class of employment to 
which he belongs. 

Such seniority rights are also beneficial to the railroad 
companies. Such carriers must have available, and con¬ 
tinuously subject to their call to serve, a sufficient number 
of qualified employees in each of the various crafts or 
classes of employment to take care of all of the exigencies 
of their service. The system of seniority rights insures to 
the railroads an orderly means of having such service 
available. 


11 . 

The aforesaid system of job tenure known and described 
as “seniority rights,” has been for a number of vears and 
is now in full force and effect on the Norfolk & Western 
Railway System. The road conductor employees of the 
said Norfolk & Western Railway Company constitute a 
higher or advanced class or craft of employees. Certain 
crafts or classes of employees in train service, namely, 
flagmen, brakemen and baggagemen, are related to and 
form a progressive line of employment with the craft or 
class of conductors. Most of the conductor employees of 
the Norfolk & Western Railway Company acquire the rank 
and status of conductor by virtue of acquired seniority 
rights as brakemen which entitle them to opportunity for 
promotion to said advanced class or craft. In general, 
when the said Railway Company needs additional 
14 available conductor employees it holds an examina¬ 
tion among the senior ranking brakemen in its em¬ 
ploy; and, if such employees qualify, promotes such brake- 
men in the order of their seniority as such to the rank and 
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status of conductors. When promoted, such employees are 
enrolled upon the company’s roster of conductor employees, 
given certificates as conductor employees, and thereafter 
taken and considered by said company as conductor em¬ 
ployees. 

In accordance with its established practice with ill crafts 
or classes of employees, the said Norfolk & Western Rail¬ 
way Company has heretofore entered into written agree¬ 
ments respecting rates of pay, hours of service, and work¬ 
ing conditions with the craft or class of its conductor em¬ 
ployees. Such written agreements, commonly called 4 ‘work¬ 
ing agreements”, are voluntary agreements entered into 
and negotiated between representatives of the saidj railway 
carrier, and representatives of the said craft or jclass of 
employees. Provision is made in said working agreements 
for the aforesaid system of job tenure, known as Seniority 
rights. 

During the time of the matters and things herein re- 
lated, and for a long time prior thereto, and at the [present 
time, the road conductor employees of the said Norfolk & 
Western Railway Company have been serving said railway 
carrier under the working agreement entered int^ under 
an effective date of February 1, 1927, as amended Effective 
February 1, 1930, and altered by a supplementary agree¬ 
ment respecting hours of service limitations, effective No¬ 
vember 1, 1932. A copy of said agreement is heireto at¬ 
tached, marked “Plaintiffs’ Exhibit No. 6”; a copy of said 
amendment, effective February 1, 1930, is hereto attached, 
marked “Plaintiffs’ Exhibit No. 6-a”; and a copy jof said 
supplementary agreement effective November 1, 1J932, is 
hereto attached, marked “Plaintiffs’ Exhibit No. 6-b”; and 
it is prayed that the same may be taken and considered as 
a part hereof as though actually incorporated herein. 
15 The aforesaid working agreement between the Nor¬ 
folk & Western Railway Company, and its conductor 
employees, provides among other things, that: j 

(a) An employee is eligible to become a conductor in 
accordance with his ability, fitness, seniority and experience. 

(b) The railway company may employ one conductor 

without regard to seniority among brakemen for eabh two 
conductors it promotes from the ranks of eligible brakemen, 
with regard to seniority. | 
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(c) All who successfully pass the required examination 
are given certificates as conductor employees, are enrolled 
upon the company’s roster as conductor employees, and 
from that day forward seniority rights accrue to them as 
conductor employees. 

(d) All conductor employees earn seniority and other 
rights as conductor employees as long as they remain as 
such employees of said company. 

(e) Conductor employees promoted from the craft or 
class of brakemen, continue to earn seniority rights as 
brakemen coneurrentlv with senioritv rights as conductors. 

(f) Conductor employees not promoted from the ranks 
of brakemen, earn seniority rights as conductors and as 
brakemen concurrently from the date of their employment. 

(g) When a conductor employee is disciplined and/or dis¬ 
charged, he is so disciplined or discharged as a conductor 
employee. He is entitled to have present at any investiga¬ 
tion concerning such discipline and/or discharge, a repre¬ 
sentative of the conductors’ craft or class. 

It is apparent that the aforesaid working agreement con¬ 
templates and includes in the craft or class of employees 
known as road conductors not only those “regularly as¬ 
signed”, or “on extra board assignment”, but also those 
irregularly assigned, working as extra, emergency or part 
time conductors. It is significant that such terms as 
16 “regularly assigned”, “in pool or irregular freight 
service”, “conductors in pool freight in unassigned 
service”, “regular conductors”, “extra conductors”, 
“emergency conductors”, are used to describe and define 
the term “conductor”, as used in the aforesaid working 
agreement. While employees may be assigned to work as 
brakemen, when no assignment as conductor is available, 
nevertheless, such conductor employees are continuously 
subject to the authority of the Norfolk & Western Railway 
Company to supervise and direct the manner of rendition 
of their services, under and by virtue of the working agree¬ 
ment between the said railway company and its conductor 
employees. 

12 . 

The Norfolk & Western Railway Company is divided 
into territorial divisions, and such divisions are likewise 
divided into districts. The aforesaid seniority rights ac- 
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crue only within the division and district upon which a road 
conductor has been employed; and assignments afe made 
in each division and district in accordance with the [relative 
seniority of such road conductor employees in such divisions 
and districts. Such districts are for that purpose known and 
referred to as “seniority districts”. Throughout tjhe Nor¬ 
folk & Western Railway system the road conductor em¬ 
ployees holding greater seniority in each such distinct are 
given preference to assignment on regular runs, ^nd are 
usually those “regularly assigned” as conductors.'. 

On some of the aforesaid divisions and districts the Nor¬ 
folk & Western Railway Company maintains extra poards, 
or extra lists, and those employees therein next in lijie with 
seniority are assigned to such extra boards or extiia lists. 
By virtue of their assignment on such extra board o|r extra 
list, such road conductor employees are first called | for ir¬ 
regular assignment or for part time or extra service as 
conductors. j 

However, on the other divisions and districts the said 
Norfolk & Western Railway Company maintains no extra 
boards or extra lists; there are no employee^ regu- 
17 larly assigned on extra boards or extra lists. On 
these divisions and districts the Norfolk & Western 
Railway Company makes irregular, part time, exj;ra or 
emergency assignment of conductors from the ranks of those 
conductor employees not holding regular assignment as 
such. For the most part such conductor employees when 
not serving on irregular, part time, extra or eme-gency as¬ 
signment as conductors, serve the said Norfolk & Western 
Railway Company in the capacity of brakemen. Thp said 
Norfolk & Western Railway Company does not maintain 
extra boards or extra lists on the following: (1) The bntire 
Shenandoah Division, which is composed of Winston- 
Roanoke and Hagerstown Districts; (2) The Durhai 
trict of the Norfolk Division; (3) The Cincinnati District 
of the Scioto Division. j 

The said Norfolk & Western Railway Company musf have 
conductor employees available for irregular, part I time, 
extra or emergency assignments. Conductor employees are 
not permitted to work more than an established maximum 
number of hours or miles in any one month. Those conduc¬ 
tor employees regularly assigned as conductors are not al¬ 
ways available for service, due to illness, disability, ^eave 
or other causes; and the demands of the public on said! rail- 
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way carrier fluctuate so that the railway carrier must vary 

its facilities from time to time. Bv reason of these and 

* 

many other circumstances and conditions which affect the 
assignment of road conductor employees, the number of 
such employees irregularly assigned or used as part time, 
extra or emergency conductors, fluctuates from time to time. 
On those divisions and districts where the said railway com- 
pany does not maintain regular assignments of conductors 
on extra boards, or extra lists, the number and extent of 
irregular, part time, extra or emergency assignments as 
conductors varies and fluctuates to a greater extent. In 
manv instances a road conductor employee mav be 
18 and is assigned to serve as brakeman on a trip, or 
run out, and then be assigned to serve in the capacity 
of conductor on the return trip, or run in. These run trips 
are known as “turn-around’’ trips. It is impossible for 
the said railway carrier or the said road conductor em¬ 
ployees to anticipate and foresee with any certainty just 
when and to what extent such irregular, part time, extra or 
emergency assignments as conductors will be required and 
made. No particular day or date can be fixed upon which 
the extent of such assignments can be determined; but the 
extent of such assignments has to be determined over a 
longer period of time. 


13. 

In the manner and under the circumstances hereinbefore 
related, the aforesaid three hundred eight (308) road con¬ 
ductor employees of the Norfolk & Western Railway Com¬ 
pany, who were not permitted to participate in the afore¬ 
said election by reason of the action of the defendant Na¬ 
tional Mediation Board, were serving the said Norfolk & 
Western Railway Company in the capacity of irregularly 
assigned, part time, extra or emergency conductors; and, 
when not so assigned in the capacity of conductors also 
served the said Norfolk & Western Railway Company in 
the capacity of brakemen. A list of these three hundred 
eight (308) road conductor employees is attached hereto, 
marked “Plaintiffs’ Exhibit No. 7”, and it is prayed that 
the same may be taken and considered as a part hereof as 
though actually incorporated herein. 

Each and all of the said three hundred eight (308) road 
conductor employees of the said Norfolk & Western Railway 
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Company, at the time the aforesaid election was li^ld, prior 
thereto and at the present time: j 

(a) Are in the employ of said Norfolk & Western Rail¬ 
way Company, hold certificates from said Norfolk 1 ' & West¬ 
ern Railway Company as road conductors and ar4 carried 
on said Railway Company’s roster of road conductor 

19 employees. 

(b) Are governed and controlled by saidjRailway 
Company in the manner of rendition of their services to the 
said Railway Company under the terms and conditions of 
the aforesaid working agreement entered into between the 
said Railway Company and the craft or class of r^ad con¬ 
ductor employees. 

(c) Have earned, are continuing to earn, and wjll in the 
future earn seniority rights as road conductors in the craft 
or class of road conductor employees. 

(d) Are required to serve said Railway Company in the 
capacity of brakemen, whenever there is no availably assign¬ 
ment as conductors, as is provided for in the aforesaid 
working agreement between the said Railway Company and 
the craft or class of road conductor employees. 

(e) Are entitled, in the order of their seniority iin their 
respective districts, to the first available assignment as 
conductors. 

(f) Have been assigned and served the said Railway 
Company in the capacity of conductors a substantial por¬ 
tion of their time from January 1st, 1935, up to and includ¬ 
ing the date on which said election was held; and many of 
them have served a greater portion of their time jin such 
capacity as conductors than they have in the capacity of 
brakemen. 

(g) Have a present vested and vital interest in qny dis¬ 
pute involving the craft or class of road conductor em¬ 
ployees of said Norfolk & Western Railway Compand. 

Notwithstanding the aforesaid matters and thing^ all of 
said three hundred eight (308) road conductor employees 
were discriminated against and prevented from participat¬ 
ing in the aforesaid election to designate and authorize 
the representative for the craft or class of road conductor 
employees of the Norfolk & Western Railway Com- 

20 pany by the acts and actions of the Defendant Na¬ 
tional Mediation Board, herein complained of[ 

2—6665a 
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14. 

The plaintiff, Hammett 0. Fitzpatrick is employed by 
the Norfolk & Western Railway Company, and was so em¬ 
ployed at the time of, and for a long time prior to the mat¬ 
ters and things herein related. Under the circumstances 
and with the rights, duties and obligations hereinbefore re¬ 
lated, he was and is a road conductor employee of said 
Railway Company on the Norfolk Division thereof. He 
has in the past, and does now serve the said Railway Com¬ 
pany in the capacity of conductor on irregular, part time, 
extra or emergency assignments. The time, and times, when 
he serves said Railway Company in the capacity of conduc¬ 
tor varies, as hereinbefore described. During the period 
from January 1, 1935, up to August 31, 1935, a period of 
eight months, he has served the said Railway Company, 
and has been assigned to work a total number of two hun¬ 
dred three (203) working days. Of these, he has been called 
into service by the said Railway Company a total of one 
hundred seventy-nine (179) working days on assignments 
as road conductor, while he has been called upon by and 
has served the said Railway Company a total of only twenty- 
four (24) working days on assignments as brakeman. All 
of the aforesaid services were required of, and rendered 
by him under and by virtue of the aforesaid working agree¬ 
ment between said Railway Company and its road conduc¬ 
tors employees. 

Notwithstanding the fact that he was and is a road con¬ 
ductor employee of said Norfolk & Western Railway Com¬ 
pany, and that he had served said Railway Company in the 
capacity of and under assignments as road conductor dur¬ 
ing the greater portion of the time in the months immed¬ 
iately preceding the aforesaid election, the plaintiff Fitz¬ 
patrick says that he was not permitted by said Na- 
21 tional Mediation Board to vote in said election, or 
have a voice in the designation and authorization of 
a representative of the craft or class of the road conductor 
employees, as is provided in said Railway Labor Act, as 
amended; but was discriminated against and prevented from 
participating in said election and having a voice in the 
designation and authorization of said representative by 
reason of the arbitrary, unauthorized and unlawful action 
of the said Defendant National Mediation Board in limiting 
those eligible to participate in such election to such of the 
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road conductor employees as were 4 4 regularly assigned as 
road conductors or on road conductors’ extra | boards; 

* as of August 22, 1935”. He alleges that the fact 
of whether or not he, or any road conductor employee was 
44 regularly assigned” on August 22, 1935, is not a fair and 
accurate test, or means, of determining whether lip or any 
other road conductor employee is a member of the praft or 
class of road conductor employees, within the mea|ning of 
the said Railway Labor Act, as amended, and entlitled to 
participate in the designation and authorization of |he rep¬ 
resentative of such craft or class. He alleges that | he is a 
member of the craft or class of road conductor employees, 
that he has a present vital and vested interest in any dis¬ 
pute affecting said craft or class of employees, and (that he 
had a right under and by virtue of the provisions! of the 
said Railway Labor Act, as amended, to vote in said (flection 
and have a voice in the designation and authorization of 
the representative for the craft or class of road conductor 
employees of the Norfolk & Western Railway Company. 

15. i 

The plaintiff, Roy Sampson, is employed by the Norfolk 
& Western Railway Company, and was so employedj at the 
time of, and for a long time prior to the matters and|things 
herein related. Under the circumstances and with 
22 the rights, duties and obligations hereinbefore re¬ 
lated, he was and is a road conductor employee pf said 
Railway Company in the Cincinnati District of the jScioto 
Division thereof. He has in the past and does now se|ve the 
said Railway Company in the capacity of conductor'on ir¬ 
regular, part time, extra or emergency assignments; the 
time and times when he serves the said Railway Company 
in the capacity of conductor varies, as hereinbefore de¬ 
scribed. During the period from January 1,1935, up fo Au¬ 
gust 31, 1935, a period of eight months, he has served the 
said Railway Company, and has been assigned to vfork a 
total number of two hundred forty-six (246) working days. 
Of these, he has been called into service by, and has Served 
the said Railway Company a total of two hundred seventeen 
(217) working days on assignments as road conductor, 
while he has been called upon by and has served thp said 
Railway Company a total of only twenty-nine (29) working 
days on assignments as brakeman. All of the afojesaid 
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services were required of, and rendered by him under and 
by virtue of the aforesaid working agreement between said 
Railway Company and its road conductor employees. 

Notwithstanding the fact that he was and is a road con- 
ductor employee of said defendant Norfolk & Western Rail¬ 
way Company, and that he has served said Railway Com¬ 
pany in the capacity of and under assignments as road con¬ 
ductor during the greater portion of the time in the months 
immediately preceding the aforesaid election, the plaintiff 
Sampson says that he was not permitted by said National 
Mediation Board to vote in said election, or have a voice 
in the designation and authorization of a representative 
of the craft or class of road conductor employees, as is pro¬ 
vided in said Railway Labor Act, as amended, but was dis¬ 
criminated against and prevented from participating in 
said election and having a voice in the designation and 
authorization of said representative by reason of the 
23 arbitrary, unauthorized and unlawful action of the 
said Defendant National Mediation Board in limit¬ 
ing those eligible to participate in such election to such of 
the road conductor employees as were “regularly assigned 
as road conductors or on road conductors’ extra boards; 
* * * as of August 22, 1935”. He alleges that the fact 

of whether or not he, or any road conductor employee was 
“regularly assigned” on August 22, 1935, is not a fair and 
accurate test,, or means of determining whether he or any 
other road conductor employee is a member of the craft or 
class of road conductor employees, within the meaning of 
the said Railway Labor Act, as amended, and entitled to 
participate in the designation and authorization of the rep¬ 
resentative of such craft or class. He alleges that he is a 
member of the craft or class of road conductor employees, 
and he has a present vital and vested interest in any dispute 
affecting said craft or class of employees, and that he had 
a right under and by virtue of the said Railway Labor Act, 
as amended, to vote in said election and have a voice in the 
designation and authorization of the representative of the 
craft or class of road conductor employees of the Norfolk 
& Western Railway Company. 

16. 

Plaintiff Frank A. Damewood is employed by the Norfolk 
& Western Railway Company, and was so employed at the 
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time of, and for a long time prior to the matters add things 
herein related. Under the circumstances, and with the 
rights, duties and obligations hereinbefore related; he was 
and is a road conductor employee of said Railway Cjompany 
on the Shenandoah Division thereof. He has in j;he past 
and does now serve the said Railway Company in the ca¬ 
pacity of conductor on irregular, part time, extra br emer¬ 
gency assignments. The time, and times, when he serves 
said Railway Company in the capacity of conductor varies, 
as hereinbefore described. During the period from 
24 January 1, 1935, up to August 31, 1935, a period of 
eight months, he has served the said Railway Com¬ 
pany and has been assigned to work a total numbej* of two 
hundred sixty-six (266) working days. Of these he has 
been called into service by and has served the said Railway 
Company a total of two hundred forty-three (243) forking 
days on assignments as road conductor, -while he hjas been 
called upon by and has served the said Railway Company 
a total of only twenty-three (23) working days on [assign¬ 
ments as brakeman. All of the aforesaid services \^ere re¬ 
quired of, and rendered by him under and by virtue of the 
aforesaid working agreement between the said Railway 
Company and its conductor employees. 

Notwithstanding the fact that he was and is a ropd con¬ 
ductor employee of said Norfolk & Western Railway Com¬ 
pany, and that he had served said Railway Company in the 
capacity of and under assignments as road conductpr dur¬ 
ing the greater portion of the time in the monthsj imme¬ 
diately preceding the aforesaid election, the plaintiffj Dame- 
wood says that he was not permitted by said National Me¬ 
diation Board to vote in said election, or have a \^oice in 
the designation and authorization of a representative of 
the craft or class of the road conductor employees, as is 
provided in said Railway Labor Act, as amended; trat was 
discriminated against and prevented from participating in 
said election and having a voice in the designation <^nd au¬ 
thorization of said representative by reason of th^ arbi¬ 
trary, unauthorized and unlawful action of the sa^d De¬ 
fendant National Mediation Board in limiting those eligible 
to participate in such election to such of the road conductor 
employees as were “regularly assigned as road conductors 
or on road conductors’ extra boards; * * * as of 

August 22, 1935”. He alleges that the fact of whether or 
not, he, or any road conductor employee was “regularly 
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assigned” on August 22, 1935, is not a fair and accurate 
test, or means, of determining whether he or any other road 
conductor employee is a member of the craft or class 
25 of road conductor employees, within the meaning of 
the said Railway Labor Act, as amended, and en¬ 
titled to participate in the designation and authorization 
of the representative of such craft or class. He alleges 
that he is a member of the craft or class of road conductor 
employees, that he has a present and vital and vested in¬ 
terest in any dispute affecting said craft or class of em¬ 
ployees, and that he had a right under and by virtue of the 
provisions of the said Railway Labor Act, as amended, to 
vote in said election and have a voice in the designation and 
authorization of the representative for the craft or class of 
road conductor employees of the Norfolk & Western Rail¬ 
way Company. 


17. 

The plaintiff, George L. Phillips, is employed by the Nor¬ 
folk & Western Railway Company, was so employed at the 
time of, and for a long time prior to the matters and things 
herein related. Under the circumstances and with the rights, 
duties and obligations hereinbefore related, he was and is 
a road conductor employee of said Railway Company on 
the Shenandoah Division thereof. He has in the past and 
does now serve the said Railwav Companv in the capacitv 
of conductor on irregular, part time, extra or emergency 
assignments. The time, and times, when he serves said 
Railway Company in the capacity of conductor varies, as 
hereinbefore described. During the period from January 
1, 1935, up to August 31, 1935, a period of eight months, 
he has served the said Railway Company, and has been 
assigned to work a total number of three hundred thirtv- 
six (336) working days. Of these, he has been called into 
service by, and has served the said Railway Company a 
total of one hundred fifty-six (156) working days on as¬ 
signments as road conductor, while he has been called upon 
by, and has served the said Railway Company a total of 
one hundred eighty (180) working days on assign- 
26 ments as brakeman. All of the aforesaid services 
were required of, and rendered by him under and by 
virtue of the aforesaid working agreement between said 
Railway Company and its road conductor employees. 
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Notwithstanding the fact that he was and is a iroad con¬ 
ductor employee of said Norfolk & Western Railway Com¬ 
pany, and that he had served said Railway Company in the 
capacity of and under assignments as road conductor dur¬ 
ing a substantial portion of the time in the montjhs imme¬ 
diately preceding the aforesaid election, the plaiijtiff Phil¬ 
lips says that he was not permitted by said National Me¬ 
diation Board to vote in said election, or have al voice in 

• • 7 i 

the designation and authorization of a representative of 
the craft or class of the road conductor employees, as is 
provided in said Railway Labor Act, as amended 1 ^ but was 
discriminated against and prevented from participating in 
said election and having a voice in the designation and au¬ 
thorization of said representative by reason of ithe arbi¬ 
trary, unauthorized and unlawful action of the |said De- 
fendant National Mediation Board limiting those eligible 
to participate in such election to such of the road conductor 
employees as were “regularly assigned as road conductors 
or on road conductors’ extra Boards; * * |* as of 

August 22, 1935”. He alleges that the fact of whether or 
not he, or any other road conductor employee was “reg¬ 
ularly assigned” on August 22, 1935, is not a fail and ac¬ 
curate test, or means, of determining whether h^ or any 
other road conductor employee is a member of thq craft or 
class of road conductor employees, within the meaning of 
the said Railway Labor Act, as amended, and entitled to 
participate in the designation and authorization ofj the rep¬ 
resentative of such craft or class. He alleges that he is a 
member of the craft or class of road conductor employees, 
that he has a present vital and vested interest in any 
27 dispute affecting said craft or class of employees, 
and that he has a right under and by virtiie of the 
provisions of the said Railway Labor Act, as amended, to 
vote in said election and have a voice in the designation and 
authorization of the representative of the craft or| class of 
road conductor employees of the Norfolk & Western Rail¬ 
way Company. 

18. | 

The plaintiffs allege that the aforesaid acts anc} actions 
of the defendant National Mediation Board were and are 
arbitrary, capricious and unlawful, in that: 

a. The said National Mediation Board used ah unfair 
and improper method of designating who were eligible to 
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participate in the aforesaid election and have a voice in 
the designation and selection of a representative of the 
craft or class of road conductor employees of the Norfolk 
& Western Railway Company. 

b. The said National Mediation Board unfairlv and im- 
properly selected one day, namely, August 22, 1935, as the 
basis for determining the status and rights of the road con¬ 
ductor employees of the Norfolk & Western Railway Com¬ 
pany. 

c. The said National Mediation Board discriminated in 
favor of those road conductor employees of the Norfolk & 
Western Railway Company who were regularly assigned 
as road conductors, or on conductors’ extra boards as of 
August 22, 1935. 

d. The National Mediation Board discriminated against 
those road conductor employees of the Norfolk & Western 
Railway Company who were not regularly assigned as road 
conductors or on conductors’ extra boards as of August 22, 
1935. 

e. The said National Mediation Board disregarded the 
rights of the aforesaid three hundred eight (308) road con¬ 
ductor employees of the Norfolk & Western Railway 

28 Company in not permitting them to participate in 
the said election and have a voice in the designation 
and authorization of the representative for the said craft 
or class of road conductor employees. 

f. The said certification made and entered bv the said 
National Mediation Board was and is not based upon the 
vote of a majority of the craft or class of road conductor 
employees of the Norfolk & Western Railway Company; 
and was not made in accordance with the terms and provi¬ 
sions of the said Railway Labor Act, as amended. 

g. The said National Mediation Board has acted contrary 
to and in violation of the terms and provisions of the Rail¬ 
way Labor Act, as amended; and in violation of the rights 
of the plaintiffs. 

19. 

The plaintiffs are advised by counsel, are informed and 
believe, and upon such information and belief aver that the 
aforesaid acts and actions of the defendant National Me¬ 
diation Board violate the rights reserved to them by the 
Constitution of the United States, do not comply with the 
requirements of due process of law, and are illegal, void 
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and of no effect because of the following factsj, among 

others: ! 

a. The said National Mediation Board has ^ssumed 
powers and authority not delegated to or vested jin it by 
the terms and provisions of the Railway Labor | Act, as 
-mended, by presuming and purporting to act in ja quasi¬ 
judicial capacity in the designation of those road conductor 
employees of the Norfolk & Western Railway Company 
who were deemed by it to be eligible to participate^ in said 
election, and to have a voice in the designation and (authori¬ 
zation of the representative for said craft or clas^ of em¬ 
ployees ; and has thereby assumed and attempted ajn extra¬ 
judicial means of determining the rights of th<|) plain¬ 
tiffs. | 

29 b. In the carrying out of administrative! duties 
vested in it by said Railway Labor Act, as amended, 
the said National Mediation Board has exceeded its'author- 

i 

ity, has assumed and attempted to read into the said Act 
of Congress certain policies, standards, rules and (regula¬ 
tions not contained therein, and has presumed imd at¬ 
tempted to fix and determine the rights of the plaintiffs by 
adopting, promulgating and acting upon certain policies 
and standards not contained in or provided for by said Act 
of Congress. 

c. Assuming without admitting that the said Railway 
Labor Act vests in it certain quasi-judicial powers, the de¬ 
fendant National Mediation Board has: 

(1) Denied to plaintiffs the opportunity of a fair Rearing 

on the question of whether they were and are entitled to 
participate in said election and have a voice in the designa¬ 
tion and authorization of the representative for the said 
craft or class of road conductor employees of the Norfolk & 
Western Railway Company. j 

(2) Declined and refused to inform the plaintiffs! of the 
facts upon which it made the aforesaid designation of those 
eligible to participate in said election; and has taken the 
position that the information which it has obtained is of a 
confidential nature and cannot be divulged. 

(3) Failed and neglected to make any findings of facts, 
or show any basis, in support of its designation that only 
those road conductor employees regularly assigned! or on 
conductors’ extra boards as of August 22, 1935, were and 
are entitled to participate in said election. 
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(4) Failed and neglected to make any findings of facts, 
or show any basis, for refusing to permit the plaintiffs, and 
each of them, to vote in said election. 

(5) Failed and neglected to make any findings of facts 
as the result of its investigation, or otherwise in sup- 

30 port of, or to justify, the conclusions recited in said 
certification. 

(6) Shown no authority or justification for using the 
“assignment” of road conductor employees as the basis and 
test for determining the members of the craft or class of 
road conductor employees. 

(7) Disregarded and refused to consider the present, 
vested and vital interest of the aforesaid three hundred 
eight (308) road conductor employees in said craft or class 
and with said Norfolk & Western Railway Company. 

(8) Disregarded and failed to consider that the afore¬ 
said four hundred (400) road conductor employees of the 
Norfolk & Western Railway Company have designated and 
authorized the Brotherhood of Railroad Trainmen as the 
representative of the said craft or class of employees; and 
have disregarded and failed to recognize that said four hun¬ 
dred (400) employees constitute a majority of the said craft 
or class of road conductor employees. 

(9) Made the said designation in such secretive, undis¬ 
closed and unauthorized manner as to make its certification 
of the designated and authorized representative of the said 
craft or class of employees the result of a “star chamber” 
proceeding. 

d. The said acts and actions of the defendant National 
Mediation Board are so arbitrary, capricious and unlawful 
that they are violative of the organic principles and struc¬ 
ture of our government, and are contrary to our svstem of 
jurisprudence and to sound public policy. 

20 . 

The plaintiffs, and each of them, allege that they are 
threatened with irreparable injury and damage by reason 
of the aforesaid arbitrary, capricious and unlawful action 
of the defendant National Mediation Board; by rea- 

31 son of the fact that said National Mediation Board 
has certified, as the representative of the said craft 

or class of road conductor employees, an organization which 
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was not designated and authorized by the majority of said 
craft or class of employees, and was not authorized and 
designated as such representative by the plaintiff^; by rea¬ 
son of the provisions of the Railway Labor Act, as ^mended, 
which makes it mandatory upon the Norfolk & jWestern 
Railway Company to deal with the said representative so 
certified by the defendant National Mediation Bo^rd; and 
bv reason of the fact that the said railwav carriei} and the 

v v i 

said representative so certified can and may negotiate and 
agree upon changes in or amendments to the said!working 
agreement under which these plaintiffs serve saidj railway 
carrier, without the consent or acquiescence of tljie plain¬ 
tiffs; and that any such changes in or amendments to the 
said working agreement will involve rates of pay,!working 
conditions, hours of service and seniority right^ of the' 
plaintiffs, without opportunity to the plaintiffs tp protect 
and preserve such rights. The aforesaid matters anjd things 
constitute a threat and threats of irreparable injuijy to the 
property rights of the plaintiffs. The plaintiffs | further 
allege that they are threatened with irreparable injury and 
damage in that the aforesaid acts and actions of theidefend¬ 
ant National Mediation Board interferes with and infringes 
upon their right to organize, contract and deal freely as 
they in their own judgment and discretion may clloose to 
do, and to select and deal through a representative! or rep¬ 
resentatives of their own choosing. ! 

The plaintiffs, and each of them, allege that tlnj'v have 
no adequate remedy at law; and that the plaintiffs, and 
each of them, are remediless save through the interposition 
of this Honorable Court. j 

j 

32 Wherefore, the premises considered, the plaintiffs, 
and each of them, respectfully pray that: 

i 

1. The United States writ of suboeena may isspe com¬ 
manding the defendants, National Mediation Board, Wil¬ 
liam M. Leiserson, James W. Carmalt, John M. Cqrmodv 
and Norfolk & Western Railway Company, to appear and 
answer, but not under oath, the exigwecies of this pill; an 
answer under oath being hereby expressly waived. 

2. The defendants, National Mediation Board, William 
M. Leiserson, James W. Carmalt and John M. Cajmody, 
and each of them and their officers, assistants, agents and 
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employees and all persons acting under tlieir authority, di¬ 
rection and control, be enjoined pendente lite from: 

a. Making any further publication of its said certifica¬ 
tion, or in any manner representing or notifying any per¬ 
son that the Order of Railway Conductors is the duly des- 

i * 

ignated and authorized representative of the craft or class 
of road conductor employees of the Norfolk & Western 
Railway Company. 

b. Taking any action or in any manner advising, suggest¬ 
ing or influencing the Norfolk & Western Railway Company 
to recognize the deal with the Order of Railway Conductors 
as the representative of the craft or class of its road con¬ 
ductor employees. 

c. Making any investigation, holding any election or in 
any manner taking up and considering the question of who 
is the duly designated and authorized representative for the 
craft or class of road conductor employees of the Norfolk 
& Western Railway Company. 

33 3. The defendant Norfolk & Western Railway 

Company and its officers, agents and employees, and 
any and all persons acting under its authority, direction 
and control, be enjoined pendente lite from: 

a. Recognizing or acting upon the said certification made 
and entered bv the National Mediation Board on October 
11, 1935, wherein the Order of Railway Conductors is cer¬ 
tified as the duly designated and authorized representative 
of the craft oit class of road conductor employees. 

b. Recognizing or dealing with the Order of Railway Con¬ 
ductors as the duly designated and authorized representa¬ 
tive of the craft or class of road conductor employees. 

c. Entering into any negotiations for, considering or 
negotiating any amendments to or changes in the existing 
working agreements which it has with its road conductor 
employees. 

4. This Court issue its order directed to each and all 
of the defendants herein, requiring them, and each of them, 
to show cause, if any they have, on a day to be fixed by this 
Court, why injunction pendente lite should not be granted 
as prayed for in this bill of complaint, pending a final deci¬ 
sion in this cause. 


NATIONAL MEDIATION BOARD, ET. AL. 
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5. This Court by decree declare the said certification of 
the National Mediation Board, made and entered on Oc¬ 
tober 11,1935, to be null, void and of no effect. 

G. This Court issue a mandatory injunction against the 
defendants National Mediation Board, William M. Leiser- 
son, James W. Carmalt and John M. Carmody, requiring 
them, and each of them to: 

34 a. Vacate, cancel and set aside the aforesaid cer¬ 
tification made and entered on October 11, 1935; and 

notify all parties in interest that said certification pas been 
vacated, canceled and set aside. 

b. Certify the Brotherhood of Railroad Trainman as the 
duly designated and authorized representative of the class 
or craft of road conductor employees of the Norfolk & 
Western Railway Company. 

7. This Court issue an injunction against the defendants, 
National Mediation Board, William M. Leisersoij, James 
W. Carmalt and John M. Carmody, restraining aipl enjoin¬ 
ing them, and each of them, and their assistant^, agents 
and employees, and all persons acting under theiil author¬ 
ity, direction and control from holding any election, taking 
any secret poll, or otherwise investigating or taking action 
to determine the name or names of the duly designated and 
authorized representative of the craft or class of rpad con¬ 
ductor employees of the Norfolk & Western Railway Com¬ 
pany, unless and until they permit all of the members of 
said craft or class of employees, including those irregularly 
assigned, part time, extra or emergency conductors, and 
including the plaintiffs herein, to participate in spch elec¬ 
tion, secret poll or otherwise have a voice or votje in the 
designation and authorization of such representative. 

8. This Court by decree declare the plaintiffs, and each 
of them, to be: 

a. Members of the craft or class of road conductor em¬ 
ployees of the Norfolk & Western Railway Company. 

b. Persons interested in any dispute involving such craft 
or class of employees within the purview and meaning of 
the Railway Labor Act, as amended. 

c. Entitled to participate in any election, secret poll or 

otherwise have a voice in the designation anq author- 

35 ization of the representative of said craft or class of 
employees. 
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9. This Court may grant such other and further relief 
as to the Court mav seem just and proper. 

BROTHERHOOD OF RAILROAD TRAINMEN, 

By E. E. OSTER, 

Vice-President. 

C. 

HAMMETT 0. FITZPATRICK, 

ROY SAMPSON, 

FRANK A. DAMEWOOD, 

GEORGE L. PHILLIPS, 

By A. LANE CRICHER, 

Attorney. 

A. LANE CRICHER, 

ALBERT F. BEASLEY, 

Attorneys for Plaintiffs, 

Investment Building, 

Waslningtoyi, D. C. 

SHOWALTER, PARSONS, KUYK & COLEMAN, 
Colonial-American National Bank Building, 

Roanoke, Virginia. 

Of Counsel. 

36 District of Columbia, ss: 

E. E. Oster, being first duly sworn, on oath deposes and 
says: 

That he is a member and vice-president of the Brother¬ 
hood of Railroad Trainmen, a voluntary association as more 
particularly appears in the foregoing and annexed bill of 
complaint ; that he has personal knowledge of the matters 
and things related in said bill of complaint, and is author¬ 
ized to verify said bill of complaint on behalf of said 
Brotherhood; that he has read the aforegoing and annexed 
bill of complaint, knows the contents thereof, and the mat¬ 
ters and things therein alleged are true according to the 
best of his knowledge, information and belief. 

i E. E. OSTER. 

Subscribed and sworn to before me this 26th dav of Oc- 
tober, 1935. 

[notarial seal.] RICHARD J. QUIGLEY, 

i Notary Public , D. C. 
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Enrich, D. 7. 

Honaker, J. 

Warden, 3. C. 

Jaaney, J. M. 
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PLAINTIFFS* EXHIBIT NO. 2 


I 


PERSONAL AUTHORIZATION POR REPRESENTATION 



TO TBS OFFICERS AND MEMBERS, 

OBNSRAL GRIEVANCE COMMITTEE, B. of R. T., 
NORFOLK AID WESTERN RAILWAY SYSTEM. 


1035. 


6SNTZ2HSK: 

On^and efter April 1, 1935., you arc hereby authorized to 
represent at any and all txwea in the making of contracts, wages, 
•ad working conditions with the Norfolk and western “allway Company, 
at provided by the terms and provisions of the nailway Labor Act, 
as amended June £1, 1934, as I do not propose to take any further 
wage reduction. 



I 


I 
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I’UIHI II !\S' RXHIBI'I NO. 3, 


NOTICE OF ELECTION 

to be held under 

RAILWAY LABOR ACT 

involving 

ROAD CONDUCTORS, YARD CONDUCTORS AND CAR RETARDER 
OPERATORS OF THE NORFOLK <&• WESTERN RAILWAY CO. 


Roanoke, Va., August 28, 1935. 

TO ALL CONCERNED: 

A SECRET BALLOT WILL BK TAKEN OF ELIGIBLE VOTERS ON THE QUESTION OF REPRESEN¬ 
TATION AS SUBMITTED TO THE NATIONAL MEDIATION BOARD. 

The organization and its duly authorized representatives which receive the majority, vote of the craft or ‘■^ssofem- 
plovevs involved shall have the ri«ht to represent said craft or class for the purposes bf the Railway Labor Act upon 
proper certification front the National Mediation Board. The terms “majority vote of the craft or class of JjJ* 

invoked" as used in this paragraph is understood to mean, more than fifty per cent of all eligible voters shown on the 

eligible list. 

Attention is called to Section 2. Railway Labor Act, providing that elections shall be free from interference, mfiuence 
or coercion, etc., also that it is unlawful for any carrier to interfere in any way with the orgam/atiun of the emplo>cc3, 
etc. Reports of any violation should be made to the mediator or to the National Mediation Board, Washington. 1). L. 

THE RULES TO GOVERN THE ELECTION ARE AS FOLLOWS: 

i TIME AND PLACE OK ELECTION. The taking of the vote will be by United States Mail. Official ballots 
nvith instructions for voting will be mailed to eligible voters on or about August 31, 193a. returnable to National Mediation 
Board, H. H. Rood. Mediator, in care of Postmaster, Roanoke, Va., prior to 9 A. M.. September 10, 19Ja. 

__— ..... _ . • • m m t i • • ••• . _ . _ _ t. .11 1 _t ft. .. . a •« vAiaiiUrtu tciirni'd 


III 


\ lianKC* in 

for purposes of this election 

t I ISTS OF ELIGIBLE VOTERS. Lists of eligible voters in each of the two classes or crafts involved, have 
been prepared bv the mediators. Copies of these eligible lists will be posted on bulletin boards or at other places acces¬ 
sible to the emp'lovccs. Only those employees whose names appear on these eligible lists will be permitted to vote, except 
that upon proof of error in the eligible lists, such errors will be corrected. 

.. ........r| i.TTiA\i hf tiiBgrviy-ft ifld fondncted by H. H. Reed. Mediator, and 

ac comparu- tW im-Mator, scrvjng without expendtV the ^Govlrnni^t It be their^le^ toTs'siVthe mediate i 
the distribution, collection and counting of the. ballots and in the identification of individual vJters. * d 

6. THE OFFICIAL BALLOTS. Two ballots have been printed by the National Mediation Board for use in this 
election—one for regular and extra road conductors and one for regular and extra yard conductors ami rar roiir<i<>r 

of^fVd^tnr CtC ;H rU , C,i ° n u S for voti J K . ?! ,, 1 be found on reverse side of ballots. All official ballots will bear initials 
of Mediator Reed or Mediator Harvey, and initials of party observers if they have elected to exercise that privilege 

.h AND C °V?I 1N 5 OF ^ At 9 A. M . September 10. 1935. or as soon as practicable 

'" u " ! to * — d * i"3 c .r , ot, b v i ':r s ,r .* ttz 

8 REPORT OF ELECTION RESULTS BY MEDIATOR. The mediator shall renort to tho Naiinnal 
Board, tn writing, on the form prescribed by the Board, the number of votes received by each party to the disputes and 

thl SSjJSi. V0 "° * ll0t,, ‘ d * cc ‘ >Mn ' ,ll,,ral - Cop "‘ ol ,he r ‘ p# » wiM !>' furnished by the medftlor to the parties to 

Pa F -’- RC I ,ON - j Proper certification of the name or names of the organizations or individ* 
uals that have been designated and authorized to represent the emDlovees invnlvrH in *.n I '"atvia- 

National Mediation Board to the parties to the disputes, and certify same to Ihe carrier! P n,,de by ' h ' 

g£-g2V5JS2cas {Hum. sumsnsts ax&vwasrss 

o NATIONAL MEDIATION BOARD, 

H. H. REED, Mediator. 



SAMPLE 

OFFICIAL BALLOT OF 

Road Conductors of the Norfolk & Western 

Railway Co. 

August-September 1935 

A dispute exists among the above-named employes as 
to who are the representatives of such employes designated 
and authorized in accordance with the requirements of the 
Railway Labor Act, and the National Mediation Board has 
ordered that a secret ballot be taken to enable it to certify 
the name or names of the individuals or organizations that 
have been designated and authorized to represent said em¬ 
ployes.- 


Mark An X in Square Opposite Your Choice for 

Representative 

□ BROTHERHOOD OF RAILROAD TRAINMEN. 

□ ORDER OF RAILWAY CONDUCTORS. 

If you desire other represenration, write in name of or¬ 
ganization or individual desired. 

□ . 


(Marks in more than one square make ballot illegal.) 

Do Not Sign Your Name 


i 


INSTRUCTIONS FOR VOTING BY MAIL 

Mark an X in the square of your choice; place the bal¬ 
lot in' secret envelope marked "A” and seal the envelope 
without placing any mark of identification thereon; after 
scaling envelope marked "A” place it in the mailing en¬ 
velope marked "BALLOT” and seal; then write your name 
and address, in your own hand-writing, in the upper left- 
hand corner of envelope marked "BALLOT” (which will 
be destroyed after it is checked against the list of employes 
voting by mail and before envelope marked "A” is opened. 
This gives complete secrecy). 

MAIL ENVELOPE MARKED "BALLOT” PROMPT¬ 
LY SO THAT IT WILL REACH THE POSTOFFICE AT 
ROANOKE, VIRGINIA', BEFORE 9 A. M., SEPTEMBER 
10, 1935. (This envelope does not require postage). 
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M. LCISCMON. 
. CAMMM.T 
CARMOCY 


PLAINTIFFS* EXHIBIT NO. 5. 
NATIONAL MEDIATION BOARD 

WASHINGTON 


A. lOCK.I 


Ir. the natter of 
REPRESENTATION OF SSPLOYES 
of the 

NORFOIX AND TEST 3d RAILWAY CO. 
_ Road Conductors 


CASE NO. R-125 


Certification 


October 11, 1935 


The sorvices of the Board were invoked by the Brotherhood of Railroad 
Trainnon to settle a dispute cs to who my properly represent rc^ad conductors 
employe of the Norfolk and Western Railway Company, as provided by Section 2, 
Ninth, of the Railway Labor Act, as anendod. 

The National Mediation Board directed its aodiator, H.j H. Reed, to 
investigate the dispute and to take a sccrot ballot to determine the choice of 
the employes. Following is the result of the election as reported by tho 
mediators 

Number of employes voting for contesting organizations : 


For the Brother - 
hood of Railroad 
Trainmen 


For the Order 
of Railway 
.Conductors 


Void 

ballots 


Number of em¬ 
ployes eligible 
to vot '0 


Road Con¬ 
ductors 


31 


229 


294 


The Brotherhood of Railroad Trainnon filed brief and made oral argument 
before tho Board in support of thoir contention that brakemcn and flagmen, who 
have passed examination for promotion to conductors’ jobs and arb sometimes so 
us'ed in on emergency, should have been voted in the election together with 
those regularly assigned to conductors’ jobs and those on the conductors* extra 
list. There were 365 such men who were regularly assigned or on|the extra list 
of brakenen at the time tho aodiator settled upon the list of thejse eligible to 
voto for representation of conductors. The Board over-ruled thisl contention in 
consonanco with its settled practico of limiting those eligible tjo vote for 
representation of a class or craft to those who have a present interest in tho 
wages, rules and working conditions of the class whose representation-is to bo 
determined. To do otherwise would result in permitting men Tho ajrc entitled ';o 
vote for representatives of brakenen also to vote for representatives of con¬ 
ductors. I 


On the basis of tho investigation and report of election! by the 
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Mediator the National Mediation Board hereby certifies that the 

Draer of Railway 

Conductors has been duly designated and authorized to represent 

read conductors, 

employes of the Norfolk and Western Railway Company* 


By order of the NATIONAL MEDIATION BOARD; 


George A. Cook 

• 

Secretary 

| 

1 

1 

i 

I 

1 

i 


i 


i 

i 
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44 Plaintiffs’ Exhibit No. G. j 

| 

Norfolk and Western Railway Co. 

•> 

Rates of Pay and Regulations for Conductors. 
Effective February 1st, 1927. 

j 

■ i 

Superseding Schedule as Revised April 1st, il924. 

45 Index. ! 

I 

■ 

Abolishing Runs . . .. 

Absence During Advertisement . 

Agricultural, Good Roads, Mine Rescue Exhibit Cars. . 

Annual Passes.. 

Application Hours of Service Law. 

Assignments and Pool Service—First-In First-Outf . . 

Attenting Court . 

Awav-From-IIome Terminal . 

Basic Dav: 

Passenger Service . 

Freight Service. 

Branch Line Service . 

Beginning and Ending of Dav . 

Branch Line Service . 

Bulletining Vacancies . 

Callers . 

Calling Crews .. 

Called and Not Used. 

Called Not In Turn . 

Cabin Cars and Cabin Car Tracks. 

Change in Runs . 

Circus Trains .. 

Court Service . 

Coupling Hose and Testing Air. 

Coaling Engines . 

Computation—Two or More Classes of Road Service. . 

C. R. 10 Reports. 

Credit Letters . 

Date of Seniority. 

Delav—Final Terminal . 


Page 

28 

29 

30 
33 
21 

24 
15 
12 

6 

10 

31 
10 
31 

27 

99 

22 

23 

23 

33 

28 
29 
15 
17 

17 
13 

18 
33 

25 
18 
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Index— Continued. 

Paffe 

Deadheading . 14 

Disabled Cars—Repairing . 18 

Discipline and Investigation . 34 

Duration of Agreement . 35 

Eight Within Ten-Hour Rule. 6 

Emergency Conductors—Use of. 29 

Emergency Crews—Use of . 30 

Excursion, Special Passenger or Troop Trains. . 30 

46 Exceptions .. 29 

Final Terminal Delay . 18 

First-In First-Out—Pool Service. 24 

Filling Vacancies: 

Passenger Service . 7 

Freight Service. 27 

Freight Service. 8 

Freight Crews Called for Passenger Service. 32 

Free Transportation . 33 

Good Roads, Agricultural and Mine Rescue Exhibit Cars 30 
Guarantees: 

Passenger Service. 1 

Local Freight Service. 9 

Work Train Service. 9 

Handling Special Passenger, Troop or Excursion 

Trains . 30 

Held on Duty Sundays (Work Train Service) . 9 

Held-Awav-From-Home Terminal . 12 

* 

Hiring Provision . 26 

Hours of Service Law and Rest. 21 

Hours of Service Law—Application.. 21 

Ice and Water. 17 

Increase and Decrease in Force. 26 

Intel-divisional Runs . 27 

Inspection Specials, Etc. 30 

Investigation and Discipline . 34 

Learning of Road. 17 

Mileage Regulations—Pool Crews . 24 

Miscellaneous. 33 

Xot Called in Turn. 23 

Other Than Regular Duties. 33 
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Index— Continued. 
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Overtime—Computation: j 

Passenger Service .I. 

~ i 

Freight Service ... \. 

Branch Line Service.j. 

Passenger Service .. ..j. 

Passenger Regulations . 

Pool Crews in Work Train Service. 

Pocahontas Division—Mine and Short Runs. 

Promotion and Seniority . 

Rates of Pav: 

% 

Passenger Service . 

Freight Service . 

Branch Line Service . 

Work or Wreck Train Service. 

Specified Runs . i. 

Mine and Short Runs—Pocahontas Division ... 

Reducing and Increasing Force. 

47 Repairing Disabled Cars . 

Reports—C. R. 10s. 

Release Between Terminals . 

Rest and Hours of Service Law. 

Reporting and Not Used. 

Running Light .! 

Running Time Through Yards .| 

Seniority and Filling Vacancies .j 

Seniority Date . 

Seniority Lists—Posting . 

Seniority and Promotion . 

Seniority—Passenger Regulations . 

Service Letters . 

Short Turn-Around Passenger Runs—Compensation. . 

Short Trips and Turnarounds . 

Shortage in Pav . 

Specials, Inspection Trains, Etc. 

Specified Runs . 

Statute of Limitation . 

Supplies and Tools. 

Switching: 

At Terminals. 

Between Terminals . 

Terminals—Switching at . 


6 

10 

32 

1 

7 

24 
32 

25 

1 

9 

31 

9 

31 

32 
27 
18 
18 
18 
20 
23 

32 
19 
25 
25 
27 
25 
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11 
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30 
30 
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17 
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16 
15 
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Index —Cun t in ued. 

Page 


Testing Air and Coupling Hose. 17 

Terminal Delay—Final . 18 

Time Claims . 34 

Tools and Supplies . 17 

Transfers to Other Divisions. 26 

Train Equipment and Supplies. 17 

Turn-Arounds and Short Trips . 11 

Two or More Classes of Road Service. 13 

Use of Emergency Conductors . 29 

Use of Emergency Crews . 30 

Vacancies—Filling: 

Passenger Service . 7 

Freight Service . 27 

Water and Ice. 17 

Work in Connection with Trains. 17 

Work or Wreck Train Service . 9 

Work Train Assignments . 24 

Work Train Guarantee . 9 


48 Norfolk and Western Railway Company. 

Preamble. 

The following Rates of Pay and Regulations for Conduc¬ 
tors will govern: 

o 


Passenger Service. 

Article 1. 

(a) Rates for conductors on trains propelled by steam 
or other motive power: 

Per Mile Overtime 

1 Cents Per Day Per Month Cents 

Conductors |. 4.80 $7.20 $216.00 90.00 

Guarantees. 

(b) Regularly assigned passenger conductors who are 
readv for service the entire month and who do not lav oil* 
of their own accord, shall receive the monthly guarantee 
provided for in Section (a) of this Article, exclusive of 
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! 

overtime, except that former higher monthly guarantees 
shall be preserved. 

Extra service may be required sufficient to make up these 
guarantees and may be made between regular trips; may 
be made on lay-off days; or may be made before o:' after 
completion of the trip. If extra service is mhde be- 

49 tween trips, which go to make up a day’s assignment, 
such extra service will be paid for on the bisis of 

miles or hours, whichever is the greater, with a mininjium of 
one hour. Extra service before or after the completion of 
a dav’s work will pav not less than the minimum day. 

The bases of pay for extra service apply only in making 
up the guarantees. After guarantees are absorbed, [sched¬ 
ule provisions for extra service apply. 

(c) When a regularly assigned passenger conductor lays 
off of his own accord or is held out of service the extra con¬ 
ductor will receive the same compensation the regulajr man 
would have received, and the amount paid the extra! man, 
or men, will be deducted from the amount the regular man 
would have received had he remained in service, the s|um of 
the payments to the man, or men, who may be used qn the 
run equaling the monthly guarantee. 

(d) Reductions in crews or increases in mileage iiji pas¬ 
senger service from assignments in effect January l,j 1919, 
shall not be made for the purpose of offsetting the^e in¬ 
creases in wages, but nothing in this agreement is ijnder- 
stood to prevent adjustment of runs in short turn-around 
and suburban service that are paid under minimum rules, 
for the purpose of avoiding payment of excess mileage, or 
overtime that would accrue under these rules without re¬ 
ducing the number of crews. Such runs may be rearranged, 
extended or have mileage changed by addition of new 'train 
service; separate pools or assignments may be segregated 
or divided; provided that crews are not taken off d r re¬ 
duced in number. Added mileage up to mileage equaling 

the mileage rate divided into the guaranteed flailv 

50 rate does not change, take from or add to the jnini- 
mum day’s pay, and this added mileage is not to be 

construed as ‘‘increase in mileage” within the meaning of 
this Article. 

(e) For the purpose of avoiding payment of excess Over¬ 
time on turn-around runs in passenger service when any 
part or leg thereof is over eighty (80) miles, the Railway 
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Company will be privileged to rearrange runs, combine 
pools or sets of runs, and may establish interdivisional runs, 
excepting when this may be prohibited by provisions of this 
agreement, such runs to be paid for in accordance with the 
mileage schedules of this agreement, but in no case less 
than the combination of trip rates in effect at the date of 
this agreement. 

(f) When the monthly earnings of regularly assigned 
passenger conductors from daily guarantees, mileage, over¬ 
time and other rules do not produce the following average 
amount per day, they will be paid for each day service is 
performed: 

Conductors .$7.50 per day. 

When extra men fill vacancies in regular positions they 
take conditions of the regular positions. Service performed 
by extra men not filling place of regular men will be paid 
not less than the dailv earning minimum for each dav serv- 
ice is performed. 


Examples. 

1. (a) Conductors on thirty (30) day assignment: paid 
daily minimum plus eight (8) minutes’ overtime daily, or 
a total of four (4) hours, at 90.00 cents, equals $3.60, total 
of $219.60. As average daily earning for the days on which 
service is performed is less than $7.50, will receive 30 x 

$7.50 equals $225.00. 

51 (b) Conductor in Example No. 1 (a) lays off five 

(5) days. He receives twenty-five (25) days at $7.50 
—$187.50; extra man 5 x $7.50—$37.50. 

(c) Conductor on thirty (30) day assignment, making 
one hundred and forty (140) miles daily, is subject to the 
monthly guarantee of $216.00; makes ten (10) minutes over¬ 
time daily, amounting to $4.50; is required to perform extra 
service. Pavments accruing under the schedule rules for 
the extra service will be applied against the payment of 
thirty (30) days times $7.50 per day, viz.: $225.00. If such 
additional payments produce compensation in excess of 
$225.00, daily earnings guarantee not involved. 

2. (a) Conductor on twenty-six (26) day assignment: 
makes no overtime and performs no extra service; there- 
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fore, is subject to the monthly guarantee of $216.f)0. One 
twenty-sixth (1/26) of $216.00 equals $8.31 per da\j. Daily 
earning guarantee not involved. 

(b) Conductor in Example 2 (a) lays off one (1) day; 

daily earning guarantee not involved; therefore, regular 
conductor receives twenty-five twenty-sixths (25/26) of 
$216.00—extra man working in his place one twenty-sixth 
(1/26) of $216.00. | 

(c) Conductor on twenty-six (26) day assignment makes 

no overtime; is required to perform extra service on one 
(1) Sunday for which schedule requires payment ()f $7.20 
which is applied against monthly guarantee of $216.00; 
$216.00 divided by twenty-seven (27) days equals $8.00. 
Daily guarantee not involved. j 

52 3. Conductor on twenty-eight (28) day assignment, 

subject to the monthly guarantee of $216.00, earns 
ten (10) hours overtime at 90.00 cents which equals^ $9.00; 
total $225.00, twenty-eight (28) days x $7.50 equals ^210.00. 
Daily earning guarantee not involved. j 

4. Conductor on twenty-eight (28) day assignment which 
is subject to the monthly guarantee of $216.00, lays j off for 
one (1) day; receives twenty-seven twenty-eighths 27/28) 
of $216.00 or $208.29; the extra man one twenty-eighth 
(1/28) or $7.71. Daily earning guarantee not involved for 
either regular or relief man. 

5. Extra man (not filling place of a regular man) on first 
day (a) is used under conditions resulting in two (2) min¬ 
imum days; second day (b) makes two hundred (200) miles; 
third day (c) makes one hundred and twenty-five (125) 
miles, no overtime; fourth day (d) makes one hundrjed and 
twenty-five (125) miles and four (4) hours overtime. 

(a) will be paid two (2) days at $7.20, equals $14.40. 

(b) will be paid two hundred (200) miles at 4.80 cents, 

equals $9.60. j 

(c) will be paid daily earning guarantee, $7.50. 

(d) will be paid daily minimum, $7.20, plus four (4) 

hours overtime at 90.00 cents, equals $10.80. ! 

i 

I 

(g) Passenger train crews will receive at least a min¬ 
imum day’s pay for each run which exceeds one hundred 
and thirty-five (135) miles in one direction; time to Ije con- 
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tinuous from, time required to report for duty until released 
at end of run. 

53 (li) On straight-away passenger runs of over 
eighty (80) miles and not more than one hundred 

and thirty-five (135) miles, doubled in a calendar day, and 
on turn-around runs, no single leg of which exceeds one 
hundred and thirty-five (135) miles, conductors will be paid 
at passenger mileage rates for the aggregate miles run each 
day, time to lie continuous from time first required to report 
for duty until final release for the day; except that when 
conductors are released on such runs three (3) hours or 
more, continuous time will be allowed only for the service 
performed before and after such release, computed on the 
basis of miles or hours paid for in each case; provided, that 
in no case shall less than a minimum day at passenger rates, 
together with overtime, if any made, be allowed for service 
performed on any calendar day. 

Article 2. 

Basic Dav. 

One hundred and fifty (150) miles or less (straight-away 
or tum-around) shall constitute a day’s work. Miles in 
excess of one hundred and fifty (150) will be paid for at the 
mileage rates provided. 

A passenger day begins at the time of reporting for duty 
for the initial (rip. Daily rates obtain until the miles made 
at the mileage rates exceed the daily minimum. 

Article 3. 

Overtime. 

(a) Conductors on short turn-around passenger runs, no 
single trip of which exceeds eighty (80) miles, including 
suburban and branch line service, shall be paid over- 

54 time for all time actually on duty, or held for duty, 
in excess of eight hours (computed on each run from 

the time required to report for duty to the end of that run) 
within ten (10) consecutive hours; and also for all time 
in excess of ten (10) consecutive hours computed continu¬ 
ously from the time first required to report to the final 
release at the end of the last run. Time shall be counted 
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as continuous service in all cases where the interval of 
release from duty at any point does not exceed |one (1) 
hour. This rule applies regardless of mileage made. 

For calculating overtime under this rule the management 
may designate the initial trip. j 

(b) Overtime in all passenger service shall be xtaid for 
on the minute basis at a rate per hour of not less tllan one- 
eighth (%) of the daily rate herein provided. j 

(c) Except as provided for in Section (a) of this [Article, 

overtime will be computed on a speed basis of twenty-five 
(25) miles an hour. j 

(d) Except as provided for in Section (a) of this Article, 
the mileage paid for in all road service will be the b^isis for 
computing overtime. 

Article 3Ai>- 
Passenger Regulations. 

(a) A new run put on or a permanent vacancy in 
ger service advertised and not applied for by a 
passenger conductor will be filled by the senior ( 
passenger conductor not holding regular passenger run, 
unless he relinquishes his passenger rights in writing. 

55 (b) A temporary vacancy will be filled by 1 ie old¬ 

est available passenger conductor and he will hold 
same until the regular conductor reports or the vacancy is 
filled either temporarily or permanently, provided no as¬ 
signed extra passenger conductors are available. 

(c) Where extra passenger conductors are assigned they 

will be used in preference to emergency conductors] in all 
cases and on first vacancy when available. j 

(d) Emergency passenger conductors will not be held off 
their freight runs to take out a passenger run unlesd there 
will be no available passenger conductor for the vacancy. 

(e) Emergency passenger conductors laying off are not 

available unless they have reported for duty and] their 
freight crew is in the terminal, except when no other |cmer- 
gencv passenger conductor is available. 1 

(f) When a regular or extra position is known j to be 
temporarily vacant for at least thirty (30) days, or Jit the 
expiration of twenty-five (25) days, it will be advertised 
as such for a period of five (5) days in the usual way. Any 


passen- 

iregular 

halified 
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passenger conductor may bid on and take such vacancies 
and will hold same until regular conductor reports, or is 
displaced under the rules, or until the run is filled perma¬ 
nently. When, under this rule, a temporary vacancy ceases, 
conductors having made changes on this account will revert 
to their former positions if their seniority permits. Failure 
on the part of passenger conductors to take temporary va¬ 
cancies will not involve forfeiture of anv senioritv. 

* • 


56 Freight Service. 

Article 4. 



Through Freight Service. 


(a) Rates 

Per Mile 

Cents 

Per Day 

Overtime 
Pro Rata 
Cents 

Overtime 

3/16th 

Cents 

Conductors. 

. 6.62 

$6.62 

82.75 

124.25 

For basic day and overtime basis, see 

Articles 

5 and 7. 


Local Freig 

ht Service. 



i 

(b) Rates 

Per Mile 

Cents 

Per Day 

Overtime 
Pro Rata 
Cents 

Overtime 

3/16th 

Cents 

Conductors. 

. 7.18 

$7.18 

89.75 

134.75 

i 

Work or Wreck 

Train Service. 




Per Mile 

Cents 

Per Day 

Overtime 
3/16th 
Cents 

Conductors. 


. 7.18 

$7.18 

134.75 


For basic! day and overtime, see Articles 5 and 7. 

Guarantees. 

(c) Work train conductors will be guaranteed not less 
than one hundred (100) miles or eight (8) hours for each 
calendar working day held for such service. 

(d) When conductors on work trains are instructed to 
remain on duty on Sundays, they will be paid therefor at 
work train rates. 
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j 

(e) Regularly assigned local conductors wording less 
than the calendar working days of the mpnth will 

57 be guaranteed not less than one hundred (1(30) miles 
per day for each calendar working day, except for 

days when the line is broken through the act of God. (Cal¬ 
endar working days shall be construed to include legal hol¬ 
idays.) j 

Article 5. j 

Basic Dav. 

I 

In all road service, except passenger service, onejhundred 
(100) miles or less, eight (8) hours or less (strai^ht-away 
or turn-around) shall constitute a day’s work. Miles in ex¬ 
cess of one hundred (100) will be paid for at the mileage 
rates provided. 

Article 6. 

j 

Beginning and Ending of Day. | 

i 

In all classes of service time will commence at ^he time 
they are required to report for duty and shall continue until 
relieved from duty. j 

Article 7. j 

i 

Overtime. 

j 

(a) On runs of one hundred (100) miles or less overtime 
will begin at the expiration of eight (8) hours; on jruns of 
over one hundred (100) miles overtime will begin vfeen the 
time on duty exceeds the miles run divided by twelve and 
one half (12V2)- Overtime shall be paid for on the minute 
basis, at a rate per hour of three-sixteenths (3/16) of the 
daily rate. 

(b) The mileage paid for in all road and branch line 
freight service will be the basis for computing overtime. 

58 Article 8. j 

Short Trips and Turn-Arounds. 

(a) For short runs not provided for of a distance of less 
than fifty (50) miles, one hundred (100) miles will be al¬ 
lowed, either straight-away or turn-around. 
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(1)) For a distance of fifty (50) miles or over one hun¬ 
dred (100) miles will be allowed at mileage rates; but should 
a short run of a distance of over fifty (50) miles be doubled 
and the return trip commenced within eight (8) hours of 
the time of reporting for duty at the starting point for the 
going trip, a full round-trip will be paid for at mileage 
rates, and overtime for time in excess of the twelve and 
one-half (12%) miles per hour for freight service and 
twenty-five (25) miles for passenger service. 

Interpretation : 

In the application of this rule the going trip shall cease 
when the cars to be set off at the turn-around point have 
been disposed of. When this is done the return trip com¬ 
mences. 

(c) Conductors in pool or irregular freight service may 
be called to make short trips and turn-arounds, with the 
understanding that one or more turn-around trips may be 
started out of the same terminal and paid actual miles, 
with a minimum of one hundred (100) miles for a day, pro¬ 
vided (1) that the mileage of all trips does not exceed one 
hundred (100) miles, and (2) that conductors shall not be 
required to begin work on a succeeding trip out of the 
initial terminal after having been on duty eight (8) con¬ 
secutive hours, except as a new day, subject to the first-in 
first-out rule or practice. 

Question—Does this article apply to Mine Run, Work 
Train, Wreck Train Service? Answer—Xo. 

59 Article 9. 

Held-Awav-From-IIome Terminal. 

* 

Conductors in pool freight and in unassigned service held 
at other than home terminal will be paid continuous time 
for all time so held after the expiration of sixteen (16) 
hours from the time relieved from previous duty, at the 
regular rate per hour paid them for the last service per¬ 
formed. If held sixteen (16) hours after the expiration of 
the first twenty-four (24) hour period, they will be paid 
continuous time for the next succeeding eight (8) hours, 
or until the end of the twenty-four (24) hour period, and 
similarly for each twenty-four (24) hour period thereafter. 
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Should a conductor be called for duty after pay begins, time 
will be computed continuously, provided that, if overtime 
accrues on the trip, that portion of the overtime due to 
starting pay at the expiration of the sixteen (16) hour 
period instead of at the time actually required to report 
for duty shall be paid at the pro rata rate, in orjler that 
time and one-half time for overtime will not be so] applied 
as to increase the rates paid for time growing oujt of the 
Held-Awav-From-Home Terminal rule. 

I 

For the purpose of applying this rule the Railway Com¬ 
pany will designate a home terminal for each crewl in pool 
freight and in unassigned service. j 

I 

Examples 

! 

Question 1—Crew goes on duty after having be^n held 
twenty-two (22) hours at foreign terminal and makcfs a run 
of one hundred (100) miles in six (6) hours. What ^re they 
entitled to? j 

Answer—Crew is entitled to pay for one hundred (100) 
miles and four (4) hours at the pro rata rate. 

Question 2—A crew is called for duty at foreign terminal 
after being held twenty-four (24) hours, apd then 
60 makes a run of one hundred (100) miles in j$ix (6) 
hours. What are they entitled to? 

Answer—The crew having been held for a complete eight 
(8) hour period, compensation earned under the ^Held- 
Away-From-Home Terminal” rule and service trip ishould 
be paid for independently of each other. | 

Crew is, therefore, entitled to eight (8) hours at the pro 
rata rate, which was earned under the “Held-AwaylFrom- 
Home Terminal” rule, and one hundred (100) miles for the 
service trip. 

Question 3—After being held forty-three (43) houi’s at a 
foreign terminal a crew goes on duty and makes a k*un to 
their home terminal, a distance of one hundred (100) j miles, 
in six (6) hours. "What is crew entitled to? 

Answer—Crew is entitled to pay for eight (8) houijs held 
away from home terminal at pro rata rate per houf paid 
them for service performed into the terminal, on account 
of the first twenty-four (24) hours detention, plus pay for 
one hundred (100) miles and one (1) hour at the prp rata 
rate for class of service performed outbound. In thijs case 
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second pay period began after forty (40) hours detention at 
Away-From-Home Terminal. 

Question 4—After being held twenty-three (23) hours at 
a foreign terminal a crew goes on duty and makes a run to 
their home terminal, a distance of one hundred (100) miles, 
in nine (9) hours. What is crew entitled to? 

Answer—Crew is entitled to pay for one hundred (100) 
miles plus one (1) hour at time and one-half, and, in addi¬ 
tion, seven (7) hours at pro rata rate for class of service 
performed outbound. 

There are five (5) passenger crews assigned to cover a 
certain number of scheduled passenger trains but these 
crews are in a pool and worked first-in first-out. 

Question—Can these crews claim time at the Away-From- 
Home Terminal under the “Held-Awav-From-Home Ter- 
minal” rule? 

Answer—No; as crews are not in pool freight or in un¬ 
assigned service. 


Article 10. 

Two or More Classes of Road Service. 

Road conductors performing more than one class of road 
service in a day or trip, will be paid for the entire service 
at the highest rate applicable to any class of service per¬ 
formed. The overtime basis for the rate paid will apply for 
the entire trip. 

61 Article 12. 

Deadheading. 

(a) When deadheading under orders and for the benefit 
of the Company full pay of their respective classes will be 
allowed. When deadheading to relieve men at outlving 
points who obtain leave of absence of their own volition, 
one-half pay will be allowed, except in case of sickness, when 
full pay will be allowed. 


Note. 

I. For a trip from terminal to terminal deadheading to or 
from revenue freight service, the deadhead trip will be paid 
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for independent of the service duly performed before or 
after the deadhead trip, and in accordance with the estab¬ 
lished practice for reckoning a day’s pay. (Terminals will 
be regarded as the end of train districts, i. e., Norfolk Ter¬ 
minal Points and Crewe; Lynchburg and Durham; [Crewe 
and Roanoke; Roanoke and Shenandoah; Roanoke and Win¬ 
ston-Salem; Shenandoah and Hagerstown; Roanoke and 
Bristol; Roanoke and Bluefield; Bluefield and Williamson; 
Bluefield and Norton; Williamson and Portsmouth, jold or 
new line; Portsmouth and Joyce Avenue or Coldmbus; 
Portsmouth and Clare or Cincinnati.) 

II. For deadhead trips to or from revenue freight Service 
other than from terminal to terminal, the deadhead and 
service duty will be combined and paid for as continuous 
time; except that the rates applicable to specified runs as 
provided in Article 28 will apply to deadhead as \\{ell as 
service trips. (The specified runs referred to are ds fol¬ 
lows: Roanoke and Cold Spring; Roanoke and Price; .Shen¬ 
andoah and Shenandoah Junction; Crewe and Island or 
Lynchburg; Roanoke and Island or Lynchburg; Ropnoke 
and Pulaski; Bristol and Pulaski; Radford and Bluefield, 
Williamson and Kenova [old or new line].) 

III. When deadheading for work or wreck train service, 
continuous time will be allowed from time of reporting for 
the deadhead trip until released at the close of the [work 
day, or at the end of the deadhead trip, as the case mhy be. 

IV. No compensation shall be paid to conductors for dead¬ 
head trips made when exercising their seniority rights. 

V. When deadheading for passenger service, compensa¬ 

tion for the deadhead trip will be paid in the same manner 
as if it were a service trip, or as if the entire trip or .trips 
had been service in the event of a combination of deadhead 
and service trips. j 

(b) First crew deadhead and second crew will t|e in 
charge of train, except when it is known that the dead- 

62 head crew will be cut out between terminals to move 
a train in the same direction. 

(c) The deadhead crew will be first out from the next 

terminal, following the crews which may have arrived there 
ahead of train on which deadhead crew arrived. i 
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Article 13. 

Attending Court. 

For attending court or being held to attend court in be¬ 
half of the Company, conductors will be paid $10.70 per 
calendar day; will be furnished with transportation to and 
from the court, and will pay their own expenses. They will 
turn in their court tickets received from the Clerk of the 
Court to the Railway Company’s representative. 

Article 15. 

Switching. 

Switching at Terminals. 

(a) At terminals where switch engines are employed, 
when practicable, road conductors will not be called upon 
to do switching; but should they be required to perform 
such service, they will be paid therefor at the hourly rate 
appropriate to the service, for all time so engaged, pro¬ 
vided they switch for thirty (30) minutes or more; thirty 
(30) minutes will pay one (1) hour; one (1) hour and thirty 
(30) minutes, two (2) hours and so on for every consecutive 
hour. 

At terminals where switch engines are not employed, and 
road conductors are called upon to do switching, they will 
be paid therefor at the hourly rate appropriate to the serv¬ 
ice, for all time so engaged, provided they switch for thirty 
(30) minutes or more; thirty (30) minutes will pay 
63 one (1) hour; one (1) hour and thirty (30) minutes, 
two (2) hours, and so on for every consecutive hour. 

Road timg begins at the expiration of the time allowed 
under this rule. 


Examples. 

Required to report at A. 

Switches at A until. 

(Allowed 1 hour for 30 minutes’ work.) 

Road time begins at A. 

Runs A to B—100 Miles. 

Arrives at B. 

Relieved at B. 

Time on road trip. 


7:00 A. M. 
7:40 A. M. 

8:00 A. M. 

4:30 P. M. 
5:00 P. M. 
9 hours. 
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Compensation: 100 miles plus 1 hour switching at pro 
rata rates and 1 hour road overtime at rate of 3/16lh of the 
daily rate. j 

Required to report at A.7:0O A. M. 

Switches at A until.7:40 A. M. 

(Allowed 1 hour for 30 minutes 9 work.) 

Road time begins at A.8:00 A. M. 

Runs A to B—100 Miles. 

Arrives at B.3:30 P. M. 

Relieved at B.. 4:00 P. M. 

Time on road trip . ...8 Lours. 

Compensation: 100 miles plus 1 hour switching! at pro 
rata rates. j 

Switching Between Terminals. j 

(b) When through freight trains consume more than one 
(1) hour in picking up or dropping cars between terminals, 
conductors will be paid local rates. This does no| apply 
to freight trains between Vivian and Williamson, c}r pick¬ 
ing up and dropping cars at Chattaroy, Naugatuck] North 
Carolina Branch, Price, Front Royal, Cold Spring, Finney, 
junction points, setting off disabled cars or picking up or 
setting off live stock or perishable freight. 

During the vegetable season the extra service required for 
the distribution of empty cars and to pick up loaded cars 
on the Bristol District of the Radford Division will lie paid 
local rates, provided such extra service equals or ^xceeds 

one (1) hour. | 

i 

64 Article 17. 

5 I 

Learning of Road. 

Conductors now in the service of the Company learning 
other portions of the road by authority of the proper offi¬ 
cials will be paid therefor in the class of service employed. 

Article 19. | 

i 

Train Equipment and Supplies. 

Ice and Water. 

(a) A water supply will be furnished on each cabin track 
to be used by the men in cleaning their cabin cars and for 
drinking purposes. 

4—6665a 
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A supply of ice will be furnished conductors May 1st to 
November 1 f>t, of each year, for use on the road. 

Tools and Supplies. 

(b) When entering the Company’s service conductors 
will be furnished with the necessary tools and supplies, and 
will be held responsible for proper care of same. 

(c) Supplies will be placed on cabin cars by a represen¬ 
tative of the storehouse department at Crew, Roanoke, 
Shenandoah, East Radford, Bluefield, Portsmouth and Wil¬ 
liamson. 

(d) All freight engines will be provided with chains. 

Article 20. 

Work in Connection with Trains. 

, Coupling Hose or Testing Air. 

(a) Conductors will not be required to couple up air hose 
or test air at points where car repairers or air inspectors 
are stationed. 

Coaling Engines. 

(b) Road crews will not be required to coal engines by 
hand, except in case of emergency, and when such work is 

necessary actual time at pro rata rates will be al- 
65 lowed at the rate appropriate to the service, the first 
thirty (30) minutes will be counted as one (1) hour. 
Time allowances for coaling engines will not be deducted 
when overtime is made. 

Repairing Disabled Cars. 

(c) When practicable to do so without detriment to the 
Company’s business, car repairers will be sent to make nec¬ 
essary repairs to cars set out on line. 

(d) Work train conductors will not be required to act as 
foremen or to perform any other service which will prevent 
them from giving all their attention to their dutv as con- 
duct or. 

Reports. 

(e) At certain points it has been agreed that the C. R. 10 
reports will be made out for the conductors by the repre- 
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sentatives of tlie vard force. The practice will b|e contin- 
ued at these points as lias been past practice. 

! 

Article 21. 

Release Between Terminals. 

* i 

Conductors in freight or passenger sendee cannot be re¬ 
leased at intermediate points between terminals land the 
time so released be deducted, except in cases provided for 
herein or the hours of service law. 

Article 22. 

Final Terminal Delav. j 

w 

1 I 

Conductors arriving at terminal points, if delayed thirty 
(30) minutes, will be paid one (1) hour at the |>ro rata 
appropriate to the service; after one (1) hour and thirty 
(30) minutes, two (2) hours, and so on for every consecu¬ 
tive hour. This to be applied only when ro^id over- 
66 time has not commenced. The necessary jrunning 
time through yard limits is not to apply as a delay. 

Final terminal delav ceases when relieved of train or en- 

* 

gine. Setting brakes and actual time doubling ov^r is not 
final terminal delay but is work incident to completion of 
the road trip. j 

Running Time Through Yards. j 

i 

i 

The following running time has been specified through the 
various yards on the system, as a basis for computing ter¬ 
minal delay, thirty (30) minutes over this specified time 
entitles crews on a mileage basis to one (1) hour at |the pro 
rata rate, provided such crews are not already on ro^id over¬ 
time: 

Gilmerton to Lambert Point, 1 hour and 35 minuses. 

Gilmerton to Norfolk, 55 minutes. 

Petersburg, 20 minutes. 

Crewe, 20 minutes. 

Island, 15 minutes (from Lynchburg Tower). 

Durmid to Island, 45 minutes (Durham Line trains). 

Durham, 30 minutes. 

Shenandoah, 10 minutes. 

Hagerstown, 15 minutes. 
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Winston-Salem, 10 minutes. 

Roanoke, Norfolk Division trains, 20 minutes. 

Roanoke, Winston District trains, 45 minutes. 

Roanoke, Shenandoah District trains, 20 minutes. 

Roanoke, Radford Division trains, 10 minutes. 

East Radford, 10 minutes. 

Pulaski, 10 minutes. 

Bristol, 10 minutes. 

Bluefield, Eastbond trains, 30 minutes. 

Bluefield, Westbound trains, 10 minutes. 

All other Pocahontas Division yards, 30 minutes. 
07 Portsmouth, Eastbound trains, 30 minutes. 

Portsmouth, Westbound trains, 15 minutes. 

Ken ova, 15 minutes. 

Joyce Avenue, 30 minutes. 

Clare, 30 minutes. 

Cincinnati to Pendleton Shop, 20 minutes. 

In the application of this Article, if the train is not on 
overtime on arrival at the final terminal, but the overtime 
period commences before final release, terminal delay 
earned up to the period when road overtime commences will 
be allowed at pro rata rates, but time thereafter shall be 
paid for as road overtime. 


Examples. 

Required to report at A..7:00 A. M. 

Leaves A at 7:30 A. M. and runs to B—100 miles. 

Arrives at B.2:00 P. M. 

Running time through yard.30 minutes 

Final terminal delay ceased at.3:00 P. M. 

Relieved at B..3:10 P. M. 


Compensation: 100 miles plus 1 hour final terminal delay 
at pro rata rates, and 10 minutes’ road overtime at a rate 
per hour of 3/16th of the daily rate. 

Required to report at A..7:00 A. M. 

Leaves A at 7 :30 A. M. and runs to B—100 miles. 

Arrives at B.2:10 P.M. 

Running time through yard.30 minutes 

Final terminal delay ceased at.3:00 P. M. 

Relieved at B.3:10 P.M. 

Compensation: 100 miles plus 10 minutes’ road overtime 
at a rate per hour of 3/16th of the daily rate. 
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Note. 

In the application of this Article its provisions are not 
to be extended to service to which prior to January 1st, 
1918, the Terminal Delay Rule was not applied. 

Article 23. 

Rest and Hours of Service Law. 

I 

i 

Rest. 

1 

(a) Conductors will not be required to perform duty when 
they have not had at least ten (10) hours rest afteii having 

been relieved from duty; provided request f[or such 
68 rest has been made upon the register in the register¬ 
ing office, or the trainmaster notified upon the com¬ 
pletion of previous run. 

i 

Hours of Service Law, Application. 

(b) Employees in train service will not be tied up unless 
it is apparent the trip cannot be completed within tjhe law¬ 
ful time, and not then until after the expiration ()f four¬ 
teen (14) hours on duty, under the Federal Law, oi within 
two (2) hours of the time limit, provided by state laws, if 
state laws govern. 

If employes in train service are tied up in a le^s num¬ 
ber of hours than provided for in the preceding paragraph 
their time will be computed up to expiration of fourteen 
(14) hours after reporting for duty and they will again be 
considered as on duty and under pay beginning at the expi¬ 
ration of their rest period computed from the time they 
were actually relieved. 

When employees in train service are tied up between 
terminals, under the law, they shall again be considered on 
duty and under pay immediately upon expiration of the 
minimum of legal period off duty applicable to any member 
of the road crew, provided the longest period of rest re¬ 
quired by any member of the crew, either eight (8) or ten 
(10) hours, shall be the period of rest for the entire crew. 

Continuous trip will cover the movement straightaway 
or turn-around from initial point to the destination train is 
making when required to tie up. If any change is miade in 
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the destination after the crew is relieved for rest, a new 
trip will commence when the crew resumes duty. 

Employees in train service tied up under the law will be 
paid continuous time or mileage at their schedule 
69 rates from initial point to tie-up point. "When they 
resume duty on a continuous trip, they will be paid 
miles or hours, whichever is the greater, from the tie-up 
point to the next tie-up point, or to the terminal. It is 
understood that this article does not permit trainmen to 
be run through terminals unless such practice is permitted 
under the schedule. 

Employees in train service tied up for rest under the law 
and then towed or deadheaded into terminal, with or with¬ 
out engine or caboose, will be paid therefor the same as if 
thev had run the train to such terminal. 

Employees in train service tied up in obedience to the 
law will not be required to watch or care for engines or 
perform otheif duties during the time tied up. 

'When the line is obstructed by wrecks, washouts, or 
emergency conditions which put the track out of use, the 
foregoing regulations governing the method of pay under 
the Hours of Service Law will not apply; crews may be 
tied up for rest and the time deducted with the understand¬ 
ing that payment will be made for not less than a minimum 
day up to point tied up and that the crew shall be consid¬ 
ered as again on duty and as commencing a new day upon 
the expiration of eight (8) hours from the time relieved 
at tie-up point, or at the time of again going on duty if 
required to report earlier. 


Article 24. 

Calling Crews. 

Callers. 

(a) Callers will be provided at division terminals to call 
men for duty and will be provided with a book in which 
they will register their names and time called, and 
70 conductors will be called as nearly as practicable one 
(1) hour before reporting time. Calling limits will 
be one and one-half (l 1 /^) miles from registering place. 

Regular crews, or members thereof, called to go out ahead 
of their turn will not be disciplined if not found at their 
calling place unless previously notified. 



NATIONAL MEDIATION BOARD, ET. AL. 


61 


Called and Not Used. 

(b) When regular conductors are called for duty and for 
any reason, other than their own action, are not needed, 
they will be paid for one-fourth (%) day if they have re¬ 
ported at the registering place; if they should be delayed 
longer than one-fourth (%) day before being relieved from 
duty their pay will be computed on pro rata basis^ except 
that time in excess of eight (8) hours will be paid for as 
overtime, and they will stand first out, provided it cjioes not 
interfere with other regular men. 

When extra conductors are called for duty and for rea¬ 
sons other than their own action are not needed, they will 
be paid for one-fourth (%) day if they have reported at 
the registering place; if they should be delayed longer than 
one-fourth ( l /±) day before being relieved from du y, they 
will be paid a minimum of one hundred (100) miles and 
go to the foot of the list, but if they are relieved before 
the expiration of one-fourth (%) day they will stand first 
out. 

Not Called in Turn. 

I 

(c) When conductors are not called for their runs and 
lose their turn through no fault of their own, they will be 
paid for their trip at regular rates, and extra conductors 
will go to the foot of the list and regular conductors will 
await their next turn out. 

Interpretation. 

Where extra conductors are not called in their turn, 
through no fault of their own, they will be allowed a mini¬ 
mum day and be placed at the foot of the liijt. 

71 Where a regular conductor is not called in Ills turn, 
through no fault of his own, he will be compensated 
for the round trip in miles, without overtime, and |with a. 
minimum of 100 miles. 

Where an entire crew is not called in its turn, through 
no fault of their own, they will be compensated frpm the 
time reckoned from the time they should have reported 
until they actually report for duty, retaining their llelative 
standing on crew board. 
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Article 25. 

Assignments and Pool Service First-In and First-Out. 

Work Train Service. 

(a) Work trains working exclusively in yard limits will 
be manned by yardmen. Except when there are not suffi¬ 
cient number of yardmen to handle these crews, road men 
will be used for this service instead of employing new 
men. 

Work trains working partly in yards and partly on the 
road, or entirely on the road, will be manned by road men. 

Yard boards will not be moved for the purpose or if the 

effect reclassifies the personnel of employees on work trains 

in such vards. 

* 

Road men working on work trains will be furnished with 
cabin cars. As far as practicable, when a regular crew is 
called for wreck train they will be given their regular cabin 
cars. 

Pool crews used for work train service will be relieved, 
as far as practicable, after the expiration of two consecu¬ 
tive davs. 

* 

All main line work trains will have at least one conduc¬ 
tor and three brakemen. 

First-In First-Out. 

(b) Regular crews in pool service will be run first-in 
first-out. 

When not assigned to regular runs they will be run first- 
in first-out. 


Mileage Regulations. 

In the regulations of pool freight service sufficient crews 
will be assigned to keep the average mileage or equiv- 
72 alent thereof within the limitation of thirty-three 
hundred (3300) and thirty-eight hundred (3800) 
miles per calendar month. 
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Article 26. j 

i 

Seniority and Filling Vacancies. 

Seniority and Promotion. 

1. (a) Conductors will be considered in line of promo¬ 
tion in accordance with seniority, ability and fitnessj 

(b) When they are required in passenger service (promo¬ 
tion will be made from those in freight service as| above, 
giving each freight district representation on tlie run. 
When they are required to run on two or more superin¬ 
tendents’ divisions promotion shall be made on mileage 
basis. 

(c) The rights of conductors will commence on tjhe day 

they pass the required examinations, except wlienj older 
men are absent. Extra trips in emergency by mqn who 
have not been examined will not be counted. j 

(d) Conductors will be given certificates of passing satis¬ 
factory examination for promotion. ! 

(e) When a passenger run is taken off or a regular as¬ 
signed passenger conductor is displaced by an oldejr con¬ 
ductor the conductor so affected must, if his seniority [rights 
will permit, take some other passenger run and not be per¬ 
mitted to take freight service unless he relinquishes his 
passenger rights in writing. This includes mixedj runs 
which are classed as passenger trains, and the men affected 
are competent in every way to handle such runs. 

(f) Conductors may not voluntarily relinquish ! their 
rights as conductors and assert seniority as brake- 

73 men without losing their rights as conductors 
thereby. Except as provided for in 2 (a) of Article 
26, when there is a new run put on or a permanent oil tem¬ 
porary vacancy advertised and not applied for by a regular 
or extra conductor, the oldest emergency conductor will be 
assigned thereto or be required to forfeit his rights as 
conductor. 

Xo expense will be incurred by the Company through 
the application of this rule. 

(g) For each two brakemen promoted, one conductor 
will be employed or promoted from the ranks of brakejmen, 
regardless of age in point of service. The conductor so 
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employed or promoted must have had at least two years’ 
experience on a steam surface railway as conductor. 

(li) Conductors hired from outside ranks of train service 
employes on the line shall be given seniority as brakemen 
from the date they hold rights as conductors, but such brake- 
men’s rights can onlv be used in the reduction of force when 
they are not entitled to a position as conductor, either reg¬ 
ular or extra. 

(i) When necessary to reduce the force of conductors, all 
conductors who have been promoted on the division on 
which they are employed will retain their rights as brake- 
men. 

When the number of conductors are reduced bv reason of 
decrease in business such of the men as are taken back will 


be given their seniority standing, provided they report for 
work within thirty (30) days after the force is again in¬ 
creased. 

(j) Conductors transferred from one division or district 
to another will be classed as new men thereon. 

74 (k) On trains running over more than one divi¬ 

sion or senioritv district, each division or senioritv 
district will furnish its proportion of conductors, these men 
to be allotted fairly on track percentage according to mile¬ 
age made. 

(1) Seniority lists of conductors in road service will be 
posted semi-annually, in January and July of each year. 


Statute of Limitations. 

(m) A statute of limitation of six months is fixed within 
which to take up or appeal from the rating or standing as 
shown on the seniority roster. If six months have elapsed 
without any written protest being tiled, no appeal can be 
taken therefrom. 


Buliet ining Vacancies. 

2. (a) All permanently vacant or newly put on runs 
shall be bulletined promptly and for a period of five days. 
The oldest conductor making application in writing within 
this time will be assigned thereto; except, where there is 
a permanent vacancy or new run put on in pool freight 
service, the position of conductor will not be advertised, 
but the oldest extra conductor will be assigned to those 
runs, but older men, assigned to runs other than in pool 
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service, may apply for and take suck vacancies, provided 
they do so in writing within ten (10) days after the Vacancy 
occurs. 


(b) When a regular freight conductor is absent 


and it 
or less, 


is known that he will be absent for thirty (30) days 
the extra conductors will work this run first-in first-j)ut. At 
the expiration of twenty-five (25) days the temporary 
vacancy will be advertised as such for a period of five (5) 
days, and the oldest conductor making written application 
will be assigned thereto, except when an extra conductor 
catches a local freight run, he will hold it for a 
75 period of thirty (30) days unless the regular con¬ 
ductor has reported; at the expiration of twenty-five 
(25) days, the temporary vacancy will be advertijsed as 
such for a period of five (5) days, and the oldest conductor 
making written application will be assigned thereto. 

When, under this rule, a temporary vacancy ceases, con¬ 
ductors having made change on this account will revert 
to their former positions, if seniority permits. 

When a conductor has been displaced from a run by a 
senior man, or his run cut off, he will be privileged to dis¬ 
place a man his junior holding a temporary vacancy, with¬ 
out having to place himself on another run and on the 
return of the regular man, or if he is again displaced, he 
will be privileged to exercise his seniority. | 

i 

Change in Runs. i 

I 

(e) When a run is cut off or materially changed con¬ 


ductors affected will make known what run thev 


desire 


within ten (10) days. Conductors assigned to a run wiljl have 
no claim to any other run, unless there is a vacancy, |a new 
run put on, their run materially changed, or tlieilr run 
cut off; except that those assigned to runs other tha^i pool 
service may apply for and take pool vacancies of conduct¬ 
ors, provided they do so in writing within ten (10)j days 
after such vacancies occur, as provided for in the first part 
of this Article. 

i 

Note.— A material change will be construed to meah that 
when a terminal of a run is changed or the reporting' time 
is changed two hours or more, or when an assigned crew 
does not make four (4) days each week for two consecu- 
tive weeks or when three (3) miles or more straight-ayray is 
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added to or taken from an assigned run it will be considered 
a new run. 

(d) When runs are taken off the conductors assigned 
thereto will take their positions according to priority. 

76 Absence During Advertisement. 

(e) Conductors who are away on company business, 
sickness or on leave of absence during the time the runs or 
vacancies are advertised and have no knowledge of such 
advertisement will be permitted, if they so desire, to make 
application for the runs or vacancies as advertised, pro¬ 
vided thev do so within three da vs after returning to work. 
Leave of absence is construed to mean absence during the 
entire period of advertisement. 

Emergencv Conductors Use of. 

3. On divisions or seniority districts where there is main- 

*> 

tained an extra list of conductors, no emergencv conductors 
will be used, except in case of extreme emergency where 
no extra conductor can be obtained. Should an emergency 
conductor be used in emergencv case where no extra man 
could be obtained to fill the vacancy, he will hold this run 
only one round trip; if the vacancy be for a longer period 
then an extra man will be provided to take this run out 
the next trip, if there be one on the division or seniority 
district that can be gotten to the point to take this run. 

Article 28. 

Exceptions. 

Circus Trains. 

(a) Conductors handling circus trains will be allowed a 
minimum of one hundred and thirty-three (133) miles at 
through freight rates for each move, this to include switch¬ 
ing and loading and unloading circus; except that when the 
time consumed making any move exceeds the through 
freight speed basis for one hundred and thirty-three (133) 
miles (which is ten (10) hours and thirty-eight (38) min¬ 
utes), overtime will be allowed for all time used in excess 
of speed basis at the through freight overtime rates; pro- 
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vided that conductors assigned to circus trajns will 
77 be allowed not less than one hundred and thirty- 
three (133) miles for each calendar day held f]or such 
service. 

Straight-away runs with circus trains from tenrjinal to 
terminal without stopping to exhibit will be paid | for at 
through freight rates. 

Good Roads, etc. j 

(b) Conductors making trips with Good Roads, Agricul¬ 
tural or Mine Rescue Exhibit Cars may be tied up between 
terminals when necessary, and will be paid through freight 
rates for such service, time to be continuous from tinjie first 
ordered to report until final release for the day. 


Inspection, Specials, etc. 

(c) When making trips with pay cars or officers’ inspec¬ 
tion specials, conductors will be paid as in passengeit serv¬ 
ice ; not less than the minimum day in either class Will be 
allowed for each calendar dav held for such service.! 


Emergency Crews. 


(e) When emergency crews are put on they will i|ot be 

advertised and called regular crews. | 

l 

1 

Handling Special, Troop or Excursion Trains. | 

(f) Conductors taking special passenger, troop ojr ex¬ 
cursion trains to any point will not be detained longed than 
sixteen (16) hours after being relieved, and if it be known 
that the train will be detained more than sixteen (16) 
hours, they will be allowed to deadhead to the home 
terminal on the first passenger train at the Company js ex¬ 
pense, or if held over sixteen (16) hours will be paid pro 
rata overtime after sixteen (16) hours. Thirty (30) min¬ 
utes will give the first hour. 

Specified Runs. j 

(g) Conductors run between Roanoke and Cold Spring; 
Roanoke and Price; Shenandoah and Shenandoah Junc¬ 
tion; Crewe and Island, James or Concord; Roanoke| and 
Island, James or Concord; Roanoke and Pulaski; Bristol 
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and Pulaski; Radford and Bluefield; Williamson 
78 and Kenova (old or new line), will receive the follow¬ 
ing rates: 


Through Freight Service. 




Overtime on 

mileage basis. 


Rate per 

Pro rata 

3/16th 


trip. 

cents. 

cents. 

Conductors . . 

. $6.62 

82.75 

124.25 


Local Freight 

Service. 




Overtime on 

mileage basis. 


Rate per 

Pro rata 

3/16th 

i 

trip. 

cents. 

cents. 

Conductors . . 

. $7.18 

89.75 

134.75 


Branch Line Service. 

(h) Service performed on the following branch lines 
shall be paid for at the rates set forth in Section (a), 
Article 4: 

City Point Branch. 

Saltville Branch. 

North Carolina Branch. 

Potts Valiev Branch. 

Catawba Branch. 

Blacksburg Branch. 

Narrows Branch. 

Abingdon Branch. 

Hillsboro Branch. 


Exceptions. 

Freight service (not mixed) on the Saltville Branch shall 
be paid for at the rates set forth in Section (b), Article 4. 

Service on Hillsboro Branch shall be paid for at the 
rates set forth in Section (b), Article 4. 

Exclusive passenger service on Abingdon Branch will be 
paid for at the rates and under the rules applicable to 
such service. 

79 One hundred (100) miles or less, eight (8) hours 
or less, shall constitute a day’s work; miles in ex¬ 
cess of one hundred (100) will be paid for at the mileage 
rate provided. 
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On runs of one hundred (100) miles or less, overtime 
will begin at the expiration of eight (8) hours; on runs of 
over one hundred (100) miles, overtime will begin when the 
time on duty exceeds the miles run divided by twelye and 
one-half (12VL0- Overtime shall be paid for on the ilninute 
basis, at an hourly rate of three-sixteenths (3/16) pf the 
dailv rate. 

Pocahontas Division. | 

i 

I 

Mine and Short Runs. I 

i 

l 

OVertime 

Per mile p/lSth 

cents. Per day. j cents. 

. 6.62 $6.62 J24.25 

For basic day and overtime, see Articles 5 and 7. 

Running Light. 

(i) Conductors when “run light’’ will be paid at thp rate 

specified for the service in w r hich the trip is made. ] 

l 

i 

Freight Crews Used in Passenger Service. 

j 

(j) When freight crews are called for passenger trains 

the entire crew will be used. ! 

When regular freight conductors are used in passenger 
service they will receive no less compensation than they 
would had they remained on their assignment. Thi^ not 
to apply to freight conductors qualified for passenger Serv¬ 
ice nor to extra conductors used in passenger service] nor 
in cases where the entire freight crew is used in passebger 
service, in which latter case the crew will be paid freight 
rates and conditions. 

80 Other Than Regular Duties. 

(k) Conductors required to w r atch crossing, attend 
switches or perform other duties than their regular dqties 
will receive not less than their regular rates for such 
service. 


Rates. 

Conductors 
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Article 29 . 

Miscellaneous. 

Cabin Cars and Cabin Car Tracks. 

(a) Cabin car tracks will be provided at terminal points, 
and cabin cars placed thereon as promptly as possible on 
arrival. 

Cabin cars assigned to crews will not be run out with 
other crews unless sufficient notice has been given to the 
crews to whom such cabin cars have been assigned, except 
in cases of emergencv. 

Trains will not be switched at terminal with caboose 
attached. 

Caboose will be taken off of trains and put on designated 
tracks as promptly as possible after arrival of train and, 
except in case of emergency, no cars, such as outfit cars, 
wrecking cats, bad order cars, etc., will be placed on the 
cabin car track at points where conductors sleep in their 
caboose. 

Credit Letters. 

(b) When conductors have a clear record for a year they 
will be given a credit letter for that year. 

Service Letters. 

(c) Conductors leaving the service of the Company will 
be given service letter if they desire same. 

Free Transportation. 

(d) The same consideration with reference to pass cour¬ 
tesies as has been the past practice will be continued, viz.: 
All conductors that have been in continuous service as such 
for a period of five (5) years will be granted annual passes. 
Conductors who have been in continuous service as such for 
ten (10) years, including time served as brakemen, will be 

granted annual passes for their wives. No advan- 
81 tage is to be taken of these pass privileges by the 
employees. 

(e) A conductor will be furnished on motor cars in main 
line service when used by the General Bridge Inspector on 
bridge inspection trips, and also on motor cars used by 
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Western Union construction gangs in distributing poles 
and wires in connection with construction or reconstruction 
work. 

Article 30. 

i 

Time Claims. I 

I 

i 

I 

Time Not Allowed. 


(a) When for any reason the time or overtime cjaimed 
by time slip is not allowed, or if a time slip is not majde out 
correctly, the same, or a duplicate of same, will be promptly 
returned with information as to amount of time allowed and 
reason given therefor. 

I 

Shortage in Pay. 

i 

(b) Where there is a shortage equal to one (1) c(ay or 

more in the pay of an employee a time certificate vifill be 
issued, upon request, to cover shortage. j 

. ! 

Article 31. ! 

Investigation and Discipline. ! 

Conductors will not be disciplined or discharged frojm the 
service of the Company without just cause, and will be 
given a prompt hearing within five (5) days, if practibable, 
before the investigating committee as now constituted, the 
Division Superintendent being present when practicable. 
A representative of the conductors who is an employee may 

be present. ! 

When they have been dismissed or suspended from jduty, 
and upon investigation it is ascertained they are not re¬ 
sponsible for the charge for which they were dis- 
82 missed or suspended, they will be paid for the, time 
withheld from duty at their regular rates pert day 
for each twenty-four (24) hours, but if found responbible, 
no compensation will be allowed while off duty on this 


account. 


Note. —A conductor will not be dismissed until aft^r an 
investigation is held and he is given an opportunity to lhave 
present at such investigation a representative of the con¬ 
ductors who is an employee. 


5—6665a 
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Duration of Agreement. 

This agreement shall remain in effect for one (1) year 
from its effective date and thereafter subject to thirty (30) 
days ’ notice. 

It is understood and agreed that the provisions of Gen¬ 
eral Order 27 and Supplements 16 and 25 thereto, including 
interpretations thereon, not otherwise specifically men¬ 
tioned in this agreement, and applicable thereto, shall be 
recognized as a binding part of this agreement. 


For the Norfolk and Western Railwav Company: 

I J. E. CRAWFORD, 

General Manager. 


For the Conductors: 


C. C. HORN, 

General Chairman, 0. R. C. 


83 Plaintiffs’ Exhibit No. 6-A. 

New Rules and Interpretations Agreed to Between the 
Management of the N. & W. Railway, and 0. R. C. Com¬ 
mittee to be Effective February 1, 1930, in Conjunction 
With the B. R. T. Committee as Regards the Question of 
Conductors Taking Conductors Positions Wlhen They 
Stand for the Same, Which Question the B. R. T. Com¬ 
mittee Had a Voice in Determining at This Time and 
Expects to Have in Future. 


Section 1 (f) Article 26. 

Conductors may not voluntarily relinquish their rights 

as conductors and assert seniority as brakemen without los- 

•» 

ing their rights as conductors thereby. When there is a 
new run put on or a permanent or temporary vacancy ad¬ 
vertised and not applied for by a regular, extra or emer¬ 
gency conductor, the oldest emergency conductor will be as¬ 
signed thereto or be required to forfeit his rights as con¬ 
ductor. 

No expense will be incurred by the Company through the 
application of this rule. 

Question 1. A reduction of one conductor is made in an 
extra list at an outlying point and an outlying run is also 
abolished. The two conductors affected are senior to con- 
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I 

ductors regularly assigned to other outlying runs ojr outly¬ 
ing extra lists. Must these two conductors displace junior 
conductors assigned to outlying runs or outlying exti’a lists, 
or may they exercise their seniority rights as brakejnen? 

Answer—Thev mav do either. 

Question 2. A conductor is regularly assigned to jan out¬ 
lying run or an outlying extra list which is abolished, or he 
is displaced by a senior conductor. This conductorl is sen¬ 
ior to an extra conductor who is assigned at terminal where 
extra list-vacancies are not filled by advertisement Is it 
permissible for this conductor to exercise his seniority as 
a brakeman or must he be assigned to the extra j list in 
question? 

Answer—He must be assigned to the extra list ii|i ques¬ 
tion. 

Question 3. A conductor is regularly assigned to in out¬ 
lying extra list and there is also a conductor who is regu¬ 
larly assigned to an outlying run. Should th|ev de- 
84 sire to give up their respective assignments, j would 
they be privileged to immediately exercise} their 
seniority rights as brakemen? j 

Answer—Xo; unless they forfeit their seniority rights as 
conductors. 


Section 2 (a) Article 26. j 

All permanently vacant or newly put on runs sh|all be 
bulletined promptly and for a period of five (5) days.j The 
oldest conductor making application in writing within this 
time will be assigned thereto, except that a pool freight 
conductor cannot apply for another run in the same ppol. 

Note: When increasing the extra conductor lisjts at 
Crewe, Roanoke, Bluefield, Portsmouth and Joyce Avenue, 
the oldest emergency conductor, or conductors oi the 
seniority district will be assigned, but older conductors 
may apply for and take such vacancies provided thiv do 
so in writing within five days after the vacancy occurred. 

Extra list vacancies at outlying points will be advertised 
under this rule and any such vacancy not applied foij* will 
be filled by assigning the senior emergency conductor on 
the seniority district. 

At terminals where extra conductor lists are not ijiain- 
tained, permanently vacant or newly put on pool rund will 
be filled by assigning thereto the oldest emergency j con- 
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ductor or conductors on the seniority district, but older 
conductors may apply for and take such vacancies pro¬ 
vided tliev do so in writ ins: within five davs after the va- 

cancv occurred. 

•> 

Conductors bidding off other than pool freight runs 
working out of points where an extra list is not established 
will be required to remain thereon during period of adver¬ 
tisement and until assignment is made, which it is under¬ 
stood will be promptly done. 

85 Plaintiffs’ Exhibit No. 6-B. 

Supplementary Agreement. 

It is mutually agreed that effective November 1, 1932, 
in order to relieve the unemployment situation to some 
extent, the monthly limitations stipulated below will govern 
for the classes of employes herein specified covered bv cur¬ 
rent Conductors’ Schedule. 

Monthly Limitations. 

1. (a) Regular passenger conductors: Maximum 6000 
miles or its equivalent. 

(b) Regular freight conductors: Maximum 3S00 miles or 
its equivalent. 

(c) The maximum monthly mileage limitation applying 
to men who work part time as conductor and part time as 
trainman in the same calendar month shall be 3500 miles, 
or its equivalent, in freight service, or 5500 miles, or its 
equivalent, in passenger service; actual miles, or the equiva¬ 
lent, made in each grade to be added together to determine 
when maximum has been reached. 

(d) These limitations are not guarantees. 

The term “or its equivalent” used above means that pay¬ 
ment for over-time hours, arbitrages, etc., will be converted 
to the equivalent in miles by dividing the money payment 
bv the mileage or hourly rate for the class of service. 

2. (a) When a regular passenger conductor has earned 
6000 miles (or its equivalent) in any month he will be re¬ 
quired to lay off for the remainder of that month. 

(b) When a regular freight conductor has earned 3800 

miles (or its equivalent) in any month he will be required 

to lav off for the remainder of that month. 

* 
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(c) Where conductors are engaged in both passejiger and 
freight service in the same month, each 150 miles pjassenger 
or its equivalent will be considered equal to 1<l)0 miles 
freight or its equivalent, and they will not be per- 

86 mitted to exceed the equivalent of 6000 miles pas¬ 
senger or 3800 miles freight during any on<^ month. 

3. A conductor who is at home terminal before th^ expira¬ 
tion of a calendar month and who has not earned the maxi¬ 
mum mileage may option whether he will then la^ off or 
make another round trip and/or day’s work. If {another 
round trip and/or day’s work is made and the totallmileage 
in freight service is more than 3800 miles, all jmileage 
over 3800 will be taken into consideration in figuring his 
limitation for the following month, and likewise i in pas¬ 
senger service, all mileage over 6000. 

4. (a) Conductors laying off for the purpose of pomply- 
ing with the mileage limitation shall do so at home terminal 
where extra board is maintained, if their pool or assign¬ 
ment operates into such home terminal. Conductors on 
runs whose home terminal is not the point where extra 
board is maintained, will lay off at the home terminal of 
such runs, where the conductors normally take suchjassign- 
ments. 

(b) Any deficiency due to men not reaching the maximum 
permissible in any one month cannot be made up fhe fol¬ 
lowing month. 

5. (a) These regulations may be applied by permitting 
employes to lay off one or more days at any time during 
the month where extra men are stationed at point of relief. 

(b) It is also permissible, in applying these regulations, 
to require men in assigned service, regularly exceeding the 
maximum, to lay off on specified days or to relievp them 
during the month by the use of swing men. Where|this is 
done, however, the regulation will provide, as nearly as 
practicable, for the employes working thereunder ejarning 
the maximum, and written requests for such handling must 
be filed by the representatives of the organization with the 
proper officer of the Company. j 

6. The responsibility of enforcing these ifegula- 

87 tions is assumed by the Conductors’ Organisation. 
About the 9th of each month the Company wil| make 

available, to representatives of the organization, payrolls 
showing earnings for the previous month of conductors 
covered by these regulations, so that mileage may be 
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checked. Where conductors must be taken off because of 
noncompliance with these regulations, this will be done 
when written requests by representatives of the Conduc¬ 
tors’ Organization, specifically outlining regulation that is 
necessary, are filed with the proper officer of the Company, 
provided relief is available. 

7. Conductors laying off voluntarily in order to comply 
with these regulations must secure permission in the usual 
manner to absent themselves from duty, which will be 
granted if relief is available. 

8. Xo expense is to be incurred by the Company through 
the application of this supplementary agreement. 

9. Rules in the current Conductors’ Schedule in conflict 
with provisions of this supplementary agreement are modi¬ 
fied to the extent necessary to conform therewith during 
the life of this supplementary agreement. 

This agreement may be cancelled by either party giving 
thirty (30) days’ written notice. 

For the Norfolk and Western Railway Company: 

(S.) J. E. CRAWFORD, 

General Manager, 

(S.) j C. C. HORN, 

; General Chairman 0, R. C. 

Roanoke, Virginia, October 14, 1932. 

(Here follow 2 photos, side folios SS and 89.) 

90 Motion to Dismiss Bill of Complaint . 

Filed November 18, 1935. 

The defendants National Mediation Board, William M. 
Leiserson and James W. Carmalt hereby respectfully move 
the Court to dismiss the Bill of Complaint in the above-en¬ 
titled cause on the following grounds: 

1. Said BiH does not allege facts sufficient to constitute 
a valid cause of action in equity against these defendants, 
or anv of them. 

2. Said Bill is defective in that there is a non-joinder 
of necessary and proper parties defendant, namely, the 
Order of Railway Conductors and the members thereof 
who are employed by the Norfolk and Western Railway 
Company. 



PLAINTIFFS 8 EXHIBIT NO. 7. 


LIST 0? HOAD CONDUCTORS HOLDING SENIORITY FIGHTS AS SUCH ON NORFOLK & 

7SST2HN RAILWAY SYSTEM. AND SUBMITTED TO MESS3S. H. H. HEED AND P, D. HARVEY . 
MEDIATORS. BY TEE BHOTHE-SDOD 0? RAILROAD TRATKIGN.^HOSE NAMES DO NOT AF - 
PEAR PIT ELIGIBLE LIST PREPARED" BY MSDlATO~RS . ! 


Welnkauf, ?. 
Sampson, Hoy 
Hampton, E. 
Brady, J. L. 
Ukt7ti&, C. ». 
Garrett, J. 0, 
Maynard, N. 2. 
Howe, George 
Powell, Wm« 
Wellman, C. 3. 
Harlow, 7, J. 
Cissna, C. F. 
Withers, W. E. 
Newman, Elba 
Spangler, D. V, 
Fannin, Wm. 
Bu sh , C, L. 
Lewis, E, C. 
Staley, M. C, 
Lawyer, M. 
Skeens, A. 

Haws, E* 

Earl, L. A, 


SCIOTO 0171SION. y. A *. HY. PC . 

bolster. C. 0. 

Smith, Ed. 

Yates, 0. C. 

Pension, S. J. 

Martin, E. K. 

See, J. 2. 

VcKeand, F. H. 

Sara,. E. 

McCoy. J. 

Earl, F. 

Watts, Wayne 
Haggerty, J. 7?, 

Hall, A. L. 

Wellman, M. 

Pitzer, L. K. 

Frasher, Chas. 

Maynard, L. 

Damron, D. 

Warden, J. L, 

Gil herson, J. M. 
Orthmeyer, J. J, 

Back, C. 2. 

Workman, D. 


Salons. Floyd 
Thompson, F. C*. 
Frailer, Paul 
Irington, C.C. 
Trerjt, A. C. 
Hangers, C. A, 
queer., F, 

Brown, W. B. 
Boyd, C. H. 
Lawrence, H, G. 
Napijer, E, 
Adkijns, A. 
Stepjp, L. 
Lovetrns, W. J. 



Johnson, N. J. 
Neal, L. C. 
Mitchell, Dj, C. 
Bone, W* C. 
Surface, G. C* 
Horn, R. A, 
Hensley, A. L. 
Porter, Dan 
Ward, J. F* 
Tucker, C. T, 
Lacy, Henry 
Foltz, H. 7. 
Sarver, H. L. 
York, Thomas 
Burton, C. W, 
Compton R. P. 
Thomason W. W. 

Corey, G, W. 
Duncan, A« G. 
0-earhart. V. M, 
Coalsan,. W. 9. 
Garnett, F. 7. 
Catrta. J. P. 
Williams, H. H. 


POCAHONTAS Pi 

c. 


ON. N. & W. BY. CO. 

• w * ■ ■■■■■■ « 

chee 

Smith, T. R. 

Parris, James 
Leedy. T. P. 

Johnson, L. N. 

Shirley, w. L, 

Si m ons, W. N, 

Biddle, E. H. 

Tucker, C. B, 

Chapman, 2. V. 

Jones, G. H. 

Stallard, S. P. 

Frazier, C. E. 

Hall, L. H. 

Devault, C. T. 

Adams, Iva 
Wjra.tt, S. K. 


J. P. Cecil 
Burress, Lake 
Anderson, C. M. 
Beckjtt, J. SV, 
Asbury, E. 
Darl^, 7. T. 
Heed , T. 3, 
Lltzl. 7. A. 
Croy* M. D. 
Turner, Thomas 
Hecdy, 2. F• 
McCoy, J. L. 
Penn, A. K.' 
Beckett, S. H, 
Clark, R. R. 

Ire son, H. P. 

Loomis. W. A 


HADFOHP DIVISION. N, & N. g.CS . 


Bishop, B. C. 
King, 2. D. 
Doyle, J, B. 
Mason, 'A. H. 
Lindaaood, C. B. 
Jones, C. F. 
Cothron, G. H. 


Belisle, T. L. 
McGilnley, S. 2. 
Mitchell, R. B. 
2ste|pp, S. S. 
White, R. T. 
Flsdagan, D. L. 
Shelton, J. D, 
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Gorshan, C. 

Eichols, E, .C, 

I 

Giln$ore, B, H, 

Coffey, L. G. 

Akers, C. E. 

Zilkjerson, A. 
Eddyi, J. M. 

Eegley, J. F. 

Hunt, G, 7. 

Mills, A. B. 

Davis, C, M. 

EorejLl, Zn. 

Kegley, F. A. 

Sink. J. 2, 

“hitlock, R. A 

Burnett, A, D. 

Fc-lty, A, L. 

Cecil, G. L. 

Myers, E. 3. 

Pittman, ”, B, 

Spence, J. H. 

^ec, b • H • 

Camden, 2, ”, 

Herrick, J,C, 

Gearhart. 3. 

Ccboome, C, 

Arthur, !• 

Tatson, J, H. 

Knox, 0, *7. 

Cardon, C, N. 

Childress, L. T, 

Manuel, K. S. 

Helm^ John 

Zeesac, A. C. 

Adkins, Herman 

Connor, «T, 3, 

«itt, R. 2, 

Viar, A. L, 

Dyerl Z. H. 

1 

Correll, J, ", 

Tomlinson Q-. C. 


sinsirsoAE smsios. r. a s. at. co . 


Cottrill , L. D. 

Roberts, •*. 2. 

Claytjc 

>r, D. H. 

Alston, G. 7, 

Richardson, L. M, 

Eite, 

H.H. 

Pres^XRVes, H, 2. 

Howell, T,-. 

Zirkle 

>. M. J. 

Aleshire, A. 3, 

Dulaney, J. E. 

Dnmewc 

>od, F. A. 

Lucas, J. 

Robertson, C. A. 

Hi illl 

.ps, G, L, 

Butler, ’.7. J. 

Soeck, G. L. 

Shultz, T. 2, 

Giles, J, C, 

Perry, G. 7 . 

Howard 

TT 

*» a# 

Thomas. J, K, 

Porell, V. 7, 

Uiceljr, ?. G. 

Morris, M. C. 

Duncan, R. A. 

Meneflee, A. 

Sloan, •• • x. 

Kni#it, r . Y. 

Bryan jt 

■ , J. E. 

Breeden, 2, .7. 

Morris, w. A. 

Heys.l 

E. B. 

Horne, A. 2. 

Campbell, ”, ”, 

Schulte, 2. 2. 

Kibler, C. 0. 

Thomason, A. M. 

Shropq 

hire, G. i 

Brington, A. 3, 

Vaughn, U. C. 

Burton 

i, B. 2. 

Housec, ?, 2, 

Via. 2. 

Hale, 

C. L. 

Groons, 2. 

Moore, ?. L. 

Davisj 

S. R. 

Morris, R. J, 

Beaman, C. ?. 

Cromer, 7. E. 

McDoni 

cl, J. 3, 

Gleaslen, J, E, 

Eaabri 

ck, T. 2. 

Shnntz, Geo. 

Cromer, R. C. 

Mfnuel 

, M. 2. 

3ryant, L. 3. 

Chaplin, r *. C. 

Crantz 

>, A. D. 

Barr, E. E. 

Bryant, Denis 

Bowman 

l, R. F. 

Hacer, C. 3, 

Cromer. ”, 77. 

Harrison, H. G. 

Sullivan, A. S. 

Zhite, W.. 3. 

rcT'Cix Divrsior £ Durham dist., 

L . dj t., RT . CO, 

Belche 

Young, 

r, G. P. 
C. 0. 

'itzpr trick, TT. C. 

Padgett, J. 2, 

Strayl 

or, J. H. 

Martin, C. 1. 

Overstreet, C, C. 

Einnan 

t, 2. Z. 

'.Tilson, 2. 

Carter, J. M, 

Bass, 

7. 3. 

Foutz, C, 2. 

Ford, A. P. 

Marshall, R. 2. 

Leris, TT. 2. 

C'yv-yvr. 3 . j. 

Harvel 

1, 2. L. 

Overstreet, C. E. 

Dudley,- 7. S. 

Epps, 

B. P,. 

3*tes, 2. E. 

Drvie, T. 2. 

Huddle 

sston, ». 

Powell, 2. C. 

3rightrell, 7. S. 

Lee, C 

3. E. 

Blackburn, E. L. 

Bryan, R. H. 

Belcher, J, R. 

Gardner, 2. M. 

Johnson, !J. D. 

Chappell, 2. M. 

"vans, T.', 2. 

Oliver, K. T. 

Covington, M. A 
Shell, H. 3. 

•Terr®, C. A. 

Dyson, R. 

Fox. r., 0. 

Primer, B. L. 

Love, 

fr. H. 

Tr-lker, J, S. 

Fronton, 2. ", 

Robertson, J. » 

7.ri^t, H. ?. 

Jones, 2. 0. 

Dicker son, P. 2, 

Padgett, C. 0, 

Leath, T. G. 

Traylor, TT. L. : 

Via, A. M. 

Vlllisms , 7'. 2. 

Atkinson, J* G« 

Lucado, 7. T. 
Br.tcrr.n, 2. 2. 

Baby, V. L, 

Dickinson, H. 

89 

Poole, 

H. H. 

| 

i 
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3. Said Bill docs not allege facts from which jit suffi¬ 
ciently appears that plaintiffs, or any of them, ar<i in im¬ 
mediate danger of suffering irreparable loss or injury by 
reason of conduct of these defendants. 

4. Said Bill does not allege facts sufficient to justify ju¬ 
dicial interference with the discretionary powers of these 
defendants under the Railway Labor Act, as amended. 

5. Plaintiffs have an adequate remedy at law. 

01 (S.) LEO F. TIERNEY, ‘ j 

(S.) HAROLD F. COLLINS, I 

Attorneys for the National Media¬ 
tion Board , Wm. M. Leiserson, 

and James W. Carn^ialt. 

LESLIE V. GARNETT, | 

United States Attorney for 
the District of Columbia. 

Copy of the within Motion and the annexed Points and 
authorities received this 18th dav of November, 1935]. 

A. LANE CRICHER, 

ALBERT F. BEASLEY, j 
Attorneys for Plaintiffs. 

92 Opinion. I 


Filed December 20, 1935. | 

It would seem that the Order of Railway Conductor^ and 
its members have an interest in this controversy eqdal to 
that of the plaintiffs, and if the Court should erroneously 
grant to the plaintiffs the relief sought by the bill of com¬ 
plaint, the Order of Railway Conductors would be deprived 
of the same rights as those of which the plaintiffs claim they 
are illegally deprived. In my opinion therefore the 0rder 
of Railway Conductors is a necessary party to this [pro¬ 
ceeding. | 

Apart from that, however, I think that this controversy 
is just the character of dispute which has been vested by 
the statute in the Mediation Board, and its decision is dnal 
unless capricious or arbitrary. I can see no grounds stated 
in the bill that would justify the Court in setting aside] the 
decision of the Board as arbitrary or capricious or c^ven 
erroneous. See opinion of Mr. Justice Gordon in Brother¬ 
hood of Locomotive Firemen and Enginemen, et aj v. 
Georgia Southern and Florida Railway Company, etjal., 
Law 54632. ! 
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The motion to dismiss the bill of complaint should be 
sustained. 


JENNINGS BAILEY, 

Justice. 


93 Order Granting Motion to Dismiss the Bill of Com¬ 

plaint , Denying Leave to Amend , and Dismissing 
the Bill of Complaint. 

Filed January 22, 1936. 

This cause coming on to be heard at this term upon the 
motion of the defendants National Mediation Board, Wil¬ 
liam M. Leiserson, and James W. Carmalt to dismiss the bill 
of complaint, and the same having been argued by counsel 
and heard by the Court, it is, upon consideration thereof 
this 22nd day of January, 1936, by the Court, 

Ordered, that the motion of the defendants National 
Mediation Board, William M. Leiserson and James W. Car¬ 
malt to dismiss the bill of complaint be, and the same hereby 
is, granted; 

Thereupon plaintiffs moved the Court for leave to file an 
amendment to their bill of complaint in such manner and 
form as to add the Order of Railway Conductors as a party 
defendant and for an order adding the Order of Railway 
( Conductors ) as a new party defendant and directing serv¬ 
ice of process upon them, and the Court being of the opinion 
that the bill of complaint, even if so amended, would be 
without equity and would not entitle the plaintiffs to any 
relief, it is, 

Ordered, i that the motion of the plaintiffs for leave to 
amend the bill of complaint in such manner and form as to 
add the Order of Railway Conductors as a party de- 

94 fendant be, and the same hereby is denied; 

Whereupon the plaintiffs electing otherwise to 
stand upon their bill of complaint, it is 

Adjudged, ordered and decreed, that the bill of complaint 
be, and the same hereby is, dismissed, with costs to be taxed 
against the plaintiffs. 

JENNINGS BAILEY, 

Justice. 

No objection as to form: 

A. LANE CRICHER, 

ALBERT F. BEASLEY, 

Attorneys for Plaintiffs. 


NATIONAL MEDIATION BOARD, ET. AL. 
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The plaintiffs, and each of them, duly request and are 
hereby allowed an exception to the foregoing* order. Plain¬ 
tiffs, in open Court, note an appeal to the United States 
Court of Appeals for the District of Columbia, qnd the 
penalty of the bond for costs on appeal is hereby Axed at 
$100.00 or $50.00 cash deposit in lieu thereof. i 


JENNINGS BAILEYj 

Justice. 

Memorandum. I 


February 10, 1936. 
appeal. 


—$50 cash deposited in lieu of tymd on 


95 Assignment of Errors. 

Filed February 24,1936. 

The appellants, Brotherhood of Railroad Trainmen, 
Hammett O. Fitzpatrick, Roy Sampson, Frank A. Dame- 
wood and George L. Phillips, having duly noted an Appeal 
from the decree entered in the above entitled cause pn the 
22nd day of January, 1936, in the Supreme Court pf the 
District of Columbia, assign the following errors }n the 
record and proceedings in said Court under which thek' seek 
reversal of the decision, judgment and decree of said Court. 

The Court erred: j 

i 

1. In granting the motion of the defendants National 
Mediation Board, William M. Leiserson and James Wl Car- 
malt to dismiss the bill of complaint; 

2. In dismissing the bill of complaint; 

3. In holding, by dismissing the bill of complaint, that— 

a. The acts and actions of the defendant National Media¬ 

tion Board, as set forth in the bill of complaint, were not 
arbitrary, capricious and unlawful. ] 

b. The certification made and entered by the defendant 
National Mediation Board on October 11, 1935, was not 

illegal and void. 

o 

96 c. The acts and actions of the defendant Natjional 
Mediation Board, as set forth in the bill of (com¬ 
plaint, were in accordance with law. 

d. The acts and actions of the defendant National Media¬ 
tion Board satisfied the requirements of due process o^ law, 
and were not in violation of the rights guaranteed to the 
plaintiffs by the Constitution of the United States. 


80 


BROTHERHOOD OF RAILROAD TRAINMEN, VS. 


4. In holding, by dismissing the bill of complaint, that— 

a. The plaintiffs, and each of them, were not members of 
the craft or class of road conductor employees of the Nor¬ 
folk & Western Railway Company, within the meaning of 
the Railway Labor Act, as amended. 

b. The plaintiffs, and each of them, were not vested with 
the right, under the Railway Labor Act, as amended, to par¬ 
ticipate or have a voice in the selection or determination of 
the representative of the craft or class of road conductor 
employees of the Norfolk & Western Railway Company. 

c. The three hundred eight (308) road conductor em¬ 
ployees, who were denied the right to participate in the elec¬ 
tion held by, the defendant National Mediation Board, were 
not entitled to participate or have a voice in the selection 
and determination of the representatve of the craft or class 
of said road conductor employees. 

d. The plaintiffs, and each of them, were not deprived of 
vested and valuable property rights by the acts and actions 
of the defendant National Mediation Board. 

5. In holding, by dismissing the bill of complaint, that— 

a. The defendant National Mediation Board properly de¬ 
fined the terms “craft or class”, as used in the Railway 
Labor Act, as amended. 

b. The defendant National Mediation Board had the right 
or authoritv to read into the Railway Labor Act, as 
amended, any terms, policies or standards by which it might 
designate who may participate in any election to determine 
the representative of a craft or class. 

c. The defendant National Mediation Board had the right 
or authority to use “regular assignment” of road con¬ 
ductor employees as the test or basis for eligibility to par¬ 
ticipate in the determination of the representative of the 
said craft or class. 

d. The defendant National Mediation Board was 
07 not required to make any findings of fact or other¬ 
wise show anv basis for their actions. 

% 

6. In other respects apparent of the record. 

A. LANE CRICHER, 
i ALBERT F. BEASLEY, 

Attorneys for Plaintiffs , Appellants , 

Investment Building , 

| Washington, D. C. 
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NATIONAL MEDIATION BOARD, ET. AL. 

Receipt of a copy of the foregoing Assignment ofj Errors 
is acknowledged this 24th day of February, 1936. j 

LEO F. TIERNEt, 
Attorney for Defendants, Respondents. 

I 

98 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. j 

Equity. No. 59906. j 

i 

I 

Brotherhood of Railroad Trainmen, etc., et al., Plaintiffs, 

i 

vs. | 

I 

National Mediation Board et al., DefendantsL 

’ i 

l 

Designation of Record. j 

I 

Filed February 24, 1936. j 

I 

Now come the Brotherhood of Railroad Trainmen,) Ham¬ 
mett 0. Fitzpatrick, Roy Sampson, Frank A. Daniewood 
and George L. Phillips, appellants in the above entitled 
cause, and designate the parts of the Record whiclji they 
desire to have included in the Transcript, said parts) being 
considered sufficient for the determination of the questions 
raised on appeal, namely: j 

1. The bill of complaint, including all exhibits thereto; 

2. The motion of the defendants National Mediation 
Board, William M. Leiserson and James W. Carmel t to 
dismiss the bill of complaint; 

3. Memorandum of opinion of Mr. Justice Baileyj filed 
December 20, 1935. 

4. Order granting motion to dismiss the bill of complaint 

denying leave to amend, and dismissing the bill of com¬ 
plaint, signed January 22, 1936; I 

5. Memorandum showing deposit of Fifty ($50.00)' Dol¬ 

lars in lieu of cost bond on appeal, deposited Febru- 

99 ary 10, 1936; j 

6. Assignment of Errors; 

7. This Designation. I 

A. LANE CRICHER, 

ALBERT F. BEASLEY, 

Attorneys for Plaintiffs, Appellants, 

Investment Building, I 
Washington, D. jC. 
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Receipt of a copy of the foregoing Designation of Record 
is acknowledged this 24 dav of February, 1936. 

I * LEO F. TIERNEY, 

, Attorney for Defendants , Respondents. 

100 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 99, both inclusive, to be a true 
and correct (transcript of the record, according to directors 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 59906 in Equity, wherein Brother¬ 
hood of Railroad Trainmen, &c., et al., are Plaintiffs and 
National Mediation Board, et al., are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 10th day of March, 1936. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Cleric. 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Endorsed! on cover: District of Columbia Supreme 
Court. No. 6665. Brotherhood of Railroad Trainmen, in 
its own right, etc., appellants, vs. National Mediation 
Board et al. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Mar. 12, 1936. Henry W. Hodges, 
Clerk. 
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IN THE 


©mteti States Court of appeals 

FOE THE DISTRICT OF COLUMBIA. 

April Term, 1936. 

I 

I 

No. 6665. j 

i 

_ 1 

Brotherhood of Railroad Trainmen, in its own fight, 
and as the actual and legally designated represen¬ 
tative of road conductors in the employ of the Nor¬ 
folk & Western Railway Company, Hammett O. 

Fitzpatrick, et al., \ 

! 

Appellants , j 

v. 

National Mediation Board, William M. 

Leiserson, et al., I 

7 7 i 

Appellees. j 

I 

— 

i 

BRIEF FOR APPELLANTS. j 

— ! 

i 

This is an appeal from the decree of the Supreme 
Court of the District of Columbia dismissing the bill of 
complaint filed by the Brotherhood of Railroad Train¬ 
men-in its own right and as the representative of 

road conductor employees of the Norfolk and Westjern 
Railway Company, a class of persons having a cpm- 
mon interest in the subject-matter of the suit—hnd 


Hammett 0. Fitzpatrick, Roy Sampson, Frank A. 
Damewood and George L. Phillips-in their own re¬ 

spective right and as typical of the class—against the 
National Mediation Board, William M. Leiserson, 
James W. Carmalt and John M. Carmody, as members 
of the National Mediation Board, and the Norfolk and 
Western Railway Company, in which they seek in¬ 
junctive relief against the action of the National Me¬ 
diation Board in denying to the plaintiffs the right to 
participate in an election conducted by the said Na¬ 
tional Mediation Board for the purpose of determining 
the duly authorized and designated representative of 
the craft or class of road conductor employees of the 
Norfolk and Western Railway Company, and in certi¬ 
fying that the Order of Railway Conductors was the 
duly authorized and designated representative of said 
craft or class. 

The case arises under the Railway Labor Act, as 
amended (Act of May 20, 1926, 44 Stat. 577, as 
amended by the Act of June 21, 1934, 48 Stat. 1186; 
U. S. C. A., Title 45, Secs. 151-163), which will here¬ 
inafter be referred to as “the Act”. 

For the sake of convenience the appellants will be 
hereinafter referred to as “the plaintiffs”, and the 
appellees iwill likewise be referred to as “the defen¬ 
dants”, since the parties occupied those respective po¬ 
sitions in the lower court. 

! STATEMENT OF FACTS. 

There are approximately six hundred five (605) em¬ 
ployees of the Norfolk and Western Railway Company 
who do the work of and are known as “road conduc¬ 
tors” (R. 3, 6). These road conductor employees form 
a “craft or class” (R. 2, 13). The craft or class of 




road conductors is an advanced craft or class ojf em¬ 
ployees in the train service branch of railroad opera¬ 
tions (R. 12). It forms the top of a progressive and 
related line of employment, the next lower group in 
the line being those emplovees known as “brakemen” 
(R. 12). 

The opportunity for promotion, the right to assign¬ 
ments or runs, and the right to displace or “roll” 
another employee are governed and controlled by a 
system of job tenure known as “seniority rights”, 
which has been established bv custom, usage and \tork- 
ing agreements with the carrier (R. 11). All oi the 
road conductor employees of the Norfolk and Western 
Railway Company serve their employer under a v|ork- 
ing agreement negotiated and entered into by ancj. be¬ 
tween the representative of the craft or class of load 
conductors and the representative of the railway (Jom- 
pany (R. 13, 39-76). 


All road conductors are subject to the continuing! au¬ 
thority of the railway company to supervise and direct 
the rendition of their services bv virtue of and ini ac- 
cordance with the terms of said working agreement j(R. 
12, 17, 18, 20, 21, 22). " I 


While the said craft or class of road conductor Em¬ 
ployees had been theretofore represented by the Or¬ 
der of Railway Conductors, approximately four hun¬ 
dred (400) of the said six hundred five (605) road con¬ 
ductor employees authorized and designated the Broth¬ 
erhood of Railroad Trainmen to act as their repre¬ 
sentative, effective on April 1, 1935 (R. 6, 7). A c|is- 
pute having arisen as to the legally authorized ^nd 
designated representative of said craft or class of em¬ 
ployees, the services of the National Mediation Boaird 
were invoked on April 17, 1935, in accordance with the 
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provisions of the Act (R. 7). The National Mediation 
Board proceeded to investigate the dispute; and, on 
August 28, 1935, called for an election by publishing a 
“Notice of Election” (R. 7, 8, 34). This notice of elec¬ 
tion contained certain rules to govern the election; and 
in Rule 2 thereof it was ordered that “The employees 
eligible to vote shall be those who are regularly as¬ 
signed asi Road Conductors or on Road Conductors’ 
Extra Boards; * * * as of August 22, 1936” (R. 

8, 34). 

The effect of the action of the National Mediation 
Board in limiting participation in the election to those 
road conductors “regularly assigned” was to permit 
only two hundred ninety-four (294) of the said six hun¬ 
dred five (605) road conductor employees to vote in 
the election which the Board had called, and to deprive 
‘approximately three hundred eight (308) of the said 
road conductor employees of their right to participate 
in the said election (R. 8,16, 17, 36). 

Immediately after the publication of said notice of 
'election the Brotherhood of Railroad Trainmen pro¬ 
tested to the National Mediation Board, and insisted 
that all road conductors should be and were entitled to 
vote in the election (R. 9). The National Mediation 
Board ordered its Mediator to proceed with the elec¬ 
tion as called, and stated that any protest or contention 
against said provision, “Rule 2”, would be considered 
by the Board prior to issuing a certification (R. 9, 10). 
Thereafter the Brotherhood filed a brief with the 
Board in Support of its contention, and requested an 
opportunity to appear before the Board and present 
oral argument (R. 10). While the Board purported to 
grant the Brotherhood a hearing, only the defendant 
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o 

I 

; I 

Leiserson was present and the session was not a Rear¬ 
ing (R. 10). | 

On October 11, 1935, the National Mediation ijoard 
made and published a certification, in which all parties 
in interest were notified that the Order of Railway 
Conductors had been designated and authorized tjo act 
as the representative of the craft or class of roadj con¬ 
ductor employees of the Norfolk and Western Railway 
Company (R. 10, 36, 37). I 

Like the two hundred ninety-four (294) road j con¬ 
ductors who were permitted by the Board to vo^e in 
the election, the said three hundred eight (308) l-oad 
conductors had previously passed the required exam¬ 
ination given eligible candidates for such jobs, jhad 
been enrolled by the railroad company on its roster of 
road conductor employees, had rendered serviced to 
the said carrier on assignments as conductor, {had 
earned and were earning seniority rights as conduc¬ 
tors, and were governed and controlled in the manner 
of the rendition of their services to their employer (un¬ 
der the working agreement for the craft or class' of 
road conductor employees (R. 16,17). The only differ¬ 
ence is that the said two hundred ninety-four (294) 
conductors had earned more seniority, or were f;he 
“older” men, and, therefore, had the priority right! to 
the “regular assignments” (R. 11, 15). j 

Each and every one of the said three hundred eiiht 
(308) road conductor employees have a present, vestjed 
and vital interest in any dispute involving the craft or 
class of road conductor employees (R. 13, 14, 15, j.6, 
17, 18). Many of them are called and work the gr^at 
majority of their time on assignments as road conduc¬ 
tors (R. 18,19, 21). They work on assignments as bralie- 
men only when there is no available assignment as cojn- 


i 
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ductor (R. 12,14). The rights of conductors commence 
on the day they pass the required examinations; and 
no conductors can voluntarily relinquish their rights as 
conductors and assert seniority as brakemen without 
thereby losing their rights as conductors (R. 63, 73). 
Each and all of the said three hundred eight (308) em¬ 
ployees hold certificates from the Norfolk and Western 
Railway Company that they are road conductors, and 
are treated and considered by their employer as con¬ 
ductor employees (E. 17). 

The Norfolk and Western Railway Company, like 
any other railroad carrier, must have conductor em¬ 
ployees available for irregular, part-time, extra and 
emergency assignments (R. 12, 15, 16). This is par¬ 
ticularly true on divisions and districts where there 
* 

are no “dxtra boards” (R. 15, 16). Those conductor 
employees holding 44 regular assignments” are not al¬ 
ways available for service; and the “regular” runs 
are not always adequate for the carrier to serve the 
public (RL 12, 15, 16). Illness, disability, leave, the 
limitation of mileage or the number of davs a conduc- 
tor mav work in anv month, and the varying demands 
of the public upon the carrier, among other things, 
greatly affect the time and extent of the “assignment” 
of road conductor employees, and make it essential 
that the carrier have available more road conductor 
employees than there are 44 regular assignments” at 
any given time or on any particular day (R. 12, 15, 16, 
39-76). The provisions of the conductors ’ working 
agreement not onlv include and relate to 4 4 regularly 
assigned” conductors, but also irregularly assigned 
conductors, using such terms as 4 4 in pool or irregular 
freight service”, 44 regular conductors”, 44 emergency 
conductors”, 44 extra conductors”, to describe the term 
conductor (R. 14, 39-76). 




THE STATUTE. 


Portions of the Act, deemed by the plaintiffs jto be 
pertinent, are as follows: 

i 

“Section 1 . j 

“Fifth. The term 4 employee’ as used herein in¬ 
cludes every person in the service of a cajrrier 
(subject to its continuing authority to supervise 
and direct the manner of rendition of his service) 
who performs any work defined as that of ai^ em¬ 
ployee or subordinate official in the orders ojf the 
Interstate Commerce Commission * * * provided , 
however , that no occupational classification made 
bv order of the Interstate Commerce Commission 
shall be construed to define the crafts accord¬ 
ing to which railway employees may be organized 
by their voluntary action, nor shall the jurisdiction 
or powers of such employee organizations b^ re¬ 
garded as in anv way limited or defined bv the 
provisions of this Act or by the orders of the 
Commission. 

“Sixth. The term ‘representative’ means |any 
person or persons, labor union, organization or 
corporation designated either by a carrier, or 
group of carriers or by its or their employee^, to 
act for it or them. 

I 

| 

4 4 Section 2. j 

“Second. All disputes between a carrier, or car¬ 
riers, and its or their employees shall be consid¬ 
ered * * * between representatives designated |md 
authorized so to confer, respectively, by the dar¬ 
ner, or carriers, and by the employees thereof !in¬ 
terested in the dispute. 

“Fourth. Employees shall have the right to or¬ 
ganize and bargain collectively through represen¬ 
tatives of their own choosing. The majority of #ny 
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craft or class of employees shall have the right to 
determine who shall be the representative of the 
craft or class for the purposes of this Act * * *. 

“Ninth. If any dispute shall arise among a 
carrier’s employees as to who are the representa¬ 
tives of such employees designated and author¬ 
ized in accordance with the requirements of this 
Act, lit shall be the duty of the Mediation 
Board, upon request of either party to the dispute, 
to investigate such dispute and to certify to both 
parties, in writing, within thirty days after the 
receipt of the invocation of its services, the name 
or names of the individuals or organizations that 
have been designated and authorized to represent 
the employees involved in the dispute, and cer- 
tifv the same to the carrier, * * * In such an in- 
vestigation the Mediation Board shall be author¬ 
ized to take a secret ballot of the employees in¬ 
volved, or to utilize any other appropriate method 
of ascertaining the names of their duly designated 
and authorized representatives * * *. In the con¬ 
duct of any election for the purposes herein indi¬ 
cated the Board shall designate who may partici¬ 
pate in the election and establish the rules to gov¬ 
ern the election, or may appoint a committee of 
three neutral persons who after hearing shall 
within ten days designate the employees who may 
participate in the election. * * * 

“Section 4. 

“First. * * * There is herebv established, as 
an independent agency in the executive branch of 
the Government, a board to be known as the ‘Na¬ 
tional! Mediation Board’, to be composed of three 
members appointed by the President, by and with 
the advice and consent of the Senate * * *. Two 
of the members in office shall constitute a quorum 
for the transaction of the business of the Board.” 
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PROCEEDINGS IN THE LOWER COURT. j 

On October 31, 1935, the plaintiffs filed their bill of 
complaint in the Supreme Court of the District of | Co¬ 
lumbia (R. 2). The bill of complaint alleged that the 
defendant National Mediation Board, and the members 
thereof, had arbitrarily and unlawfully prevented j the 
plaintiffs from exercising their right to participate in 
the election held for the purpose of designating ]the 
representative to act for the craft or class of road Con¬ 
ductor employees; that the National Mediation Bojird 
assumed powers not delegated to it by the Act; and 
that the acts and action of the defendant National Me- 

i 

diation Board violated the rights guaranteed to ^:he 
plaintiffs by the Constitution and laws of the United 
States, particularly the requirements of the Fijfth 
Amendment relating to due process of law. 

On November 18, 1935, the defendants National Me¬ 
diation Board, William M. Leiserson and James jW. 
Carmalt filed a motion to dismiss the bill of complaint 
upon the grounds that the bill did not allege facts suf¬ 
ficient to constitute a valid cause of action; that tjhe 
bill was defective in that there was a non-joinder |of 
necessary parties defendant; that the bill did not Al¬ 
lege that the plaintiffs were in any danger of suffering 
irreparable loss or injury; that the bill did not allege 
facts sufficient to justify judicial interference with tjie 
discretionary powers of those defendants under the 
Act; and that the plaintiffs had an adequate remedy jat 
law (R. 76, 77). " j 

The case came on for hearing before the Court upc^n 
the said motion to dismiss; and the said motion to dis¬ 
miss was granted. In ruling upon the motion to dis¬ 
miss, the Court filed, on December 20, 1935, a mem^- 
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randum 1 opinion in which it held that there was a non¬ 
joinder of necessary parties defendant, and that there 
were no grounds stated in the bill that would justify 
the Court in setting aside the decision of the Board 
(E. 77, 78). 

Thereafter, the plaintiffs asked leave of the Court to 
amend their bill of complaint in such manner and form 
as to add the Order of Railway Conductors as a party 
defendant; but the Court denied this application for 
leave to amend because of its conclusion that the plain¬ 
tiffs were not entitled to any relief upon the merits of 
the case! On January 22,1936, the Court signed a final 
decree dismissing the bill of complaint, to which the 
plaintiffs severally excepted and noted an appeal (R. 
78, 79). 

QUESTIONS INVOLVED. 

The errors assigned by the plaintiffs, upon which 
they rely in the prosecution of this appeal, are as fol¬ 
lows (R. 79, 80): 

“The Court erred: 

“1. In granting the motion of the defendants 
National Mediation Board, William M. Leiserson 
and James W. Carmalt to dismiss the bill of com¬ 
plaint ; 

“2. In dismissing the bill of complaint; 

“3. In holding, by dismissing the bill of com¬ 
plaint, that— 

a. The acts and actions of the National Media¬ 
tion Board, as set forth in the bill of complaint, 
were not arbitrary, capricious and unlawful. 

b. The certification made and entered bv the de- 

•> 

fendant National Mediation Board on October 11, 
1935, was not illegal and void. 
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c. The acts and actions of the defendant National 
Mediation Board, as set forth in the bill of com¬ 
plaint, were in accordance with law. 

d. The acts and actions of the defendant National 

Mediation Board satisfied the requirements of due 
process of law, and were not in violation of the 
rights guaranteed to the plaintiffs by the Consti¬ 
tution of the United States. j 

“4. In holding, by dismissing the bill of com¬ 
plaint, that— 

I 

a. The plaintiffs, and each of them, were not mem¬ 

bers of the craft or class of road conductor em¬ 
ployees of the Norfolk & Western Railway Com¬ 
pany, within the meaning of the Railway Labor 
Act, as amended. I 

b. The plaintiffs, and each of them, were not 
vested with the right, under the Railway La|bor 
Act, as amended, to participate or have a voice} in 
the selection or determination of the representa¬ 
tive of the craft or class of road conductor em¬ 
ployees of the Norfolk & Western Railway Com¬ 
pany. 

! 

c. The three hundred eight (308) road conductor 
employees, who were denied the right to partici¬ 
pate in the election held by the defendant Ra¬ 
tional Mediation Board, were not entitled to par¬ 
ticipate or have a voice in the selection and deter¬ 
mination of the representative of the craft |or 
class of said road conductor employees. 

d. The plaintiffs, and each of them, were not de¬ 
prived of vested and valuable property rights jby 
the acts and actions of the defendant National 
Mediation Board. 

“5. In holding, by dismissing the bill of co 
plaint, that— 
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a. The defendant National Mediation Board prop¬ 
erly defined the terms ‘craft or class,’ as used 
in the Railway Labor Act, as amended. 

b. The defendant National Mediation Board had 
the right or authority to read into the Railway 
Labor Act, as amended, any terms, policies or 
standards by which it might designate who may 
participate in any election to determine the repre¬ 
sentative of a craft or class. 


c. The defendant National Mediation Board had 
the right or authority to use ‘regular assignment’ 
of road conductor employees as the test or basis 
for eligibility to participate in the determination 
of the representative of the said craft or class. 


d. The defendant National Mediation Board was 
not required to make any findings of fact or other¬ 
wise show any basis for their actions. 


“6. In other respects 


apparent in the record.” 


Without in any sense limiting the foregoing assign¬ 
ment of errors, the plaintiffs urge that the following 
questions are raised upon this appeal, namely: 

1. Has the defendant National Mediation Board anv 
power and authority, under the Act, to define or limit 
the term “craft or class”, in designating who may par¬ 
ticipate in an election for the purpose of selecting a 
representative for such craft or class, or to limit the 
term as used in the Act ? 

2. Has the National Mediation Board the right and 
authority under the Act, to deny to anv member of a 
craft or class the right to participate in an election, 
held for the purpose of selecting the representative of 
such craft or class? 

3. Does the Act give to the defendant National Medi¬ 
ation Board any jurisdiction and authority to set up 
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standards, policies, limitations or requirements not 
contained in the Act as a test for determining elistibil- 
ity to participate in an election? 

4. Was the action of the National Mediation B^ard 

in promulgating “Rule 2” in the notice of election, 
under the circumstances, arbitrary, capricious and un¬ 
lawful? ‘ | 

5. Was the certification published by the Natipnal 
Mediation Board in this case based upon the vote of a 
majority of the craft or class and a valid election? 

6. Were the acts and actions of the National Media¬ 
tion Board, in this case, in accordance with law? j 

7. Should the National Mediation Board hold a hear¬ 

ing and make findings of fact as to the status of (em¬ 
ployees in a case where a dispute arises as to who (are 
members of the craft or class of employees in ques¬ 
tion? I 

8. Have not the plaintiffs the right to prove in sc[me 

competent tribunal that they are members of the ciiaft 
or class of road conductor employees, and entitlecj to 
participate in an election for the purpose of selecting a 
representative for such craft or class? j 

9. Have the plaintiffs been deprived of property 
without due process of law? 

10. Is the action of the National Mediation Bohrd 
in designating who may participate in an election sub¬ 
ject to judicial review? 

! 

ARGUMENT. 

The action of the Court in dismissing the bill of com¬ 
plaint was based upon a motion to dismiss, and the 
case was not allowed to proceed to the point of taking 
testimony. The only facts before this Court, there¬ 
fore, are those contained in the bill of complaint; apd 





14 


it is elementary that the motion to dismiss, for the pur¬ 
pose of the present consideration of the case, admits 
all facts well pleaded and all reasonable inferences to 
be drawn therefrom. 

In urging that the action of the lower court was erro¬ 
neous, the plaintiffs feel that the questions involved 
naturally fall into the following groups, namely: 

(1) The Court has jurisdiction to grant relief in 
this case; (2) the plaintiffs are employees “interested 
in the dispute”, “employees involved”, and members 
of the road conductor “craft or class of employees”; 

(3) the action of the National Mediation Board in lim¬ 
iting participation in the election to “regularly as¬ 
signed” road conductors was arbitrary and unlawful; 

(4) the plaintiffs have been deprived of property with¬ 
out due process of law. The argument hereinafter 
presented, accordingly, will be divided into, and pre¬ 
sented under discussions of the foregoing propositions. 

THE COURT HAS JURISDICTION TO GRANT 
! RELIEF IN THIS CASE. 

The defendant National Mediation Board was 
created by the Act as hereinbefore noted, and is de¬ 
clared thereunder to be “an independent agency in 
the executive branch of the Government” (Sec. 4, 
First). The Board in this case was called upon to in¬ 
vestigate a dispute as to the legally designated and au¬ 
thorized representative of the road conductor em¬ 
ployees of the Norfolk and Western Railway Company. 
The Act provides that in such case it shall be the duty 
of the Board to investigate such dispute and to certify 
to both parties the name of the representative who has 
been designated and authorized to represent the em¬ 
ployees involved in the dispute, and to certify the same 
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to the carrier. The Board is authorized bv the Act to 


take a secret ballot of the “employees involved 7 ’, 


or to 


utilize any other appropriate method of ascertaining 
who is the representative. If it holds an electioij, the 
Board is directed to “designate who may participate 
in the election” and establish rules to govern the [elec¬ 
tion. The Act makes no provision for a judicial review 
of the action of the Board. 

Differing from earlier legislation on the subject the 
Act created legal obligations and established definite 
legal rights. Among other things, the Act requires 
the carrier to deal with the representative who is [cer¬ 
tified by the Board as the representative of the c|raft 
or class of its employees in question, and gives the 
majoritv of the craft or class the right to choos^ its 

* . i 

representative. Legal rights are involved; the ca^e is 
cognizable in equity. 


See: 


Texas & N. 0. 7?. Co., et al. v. Brotherhood of 
Railivay and Steamship Clerks, 281 U. S. $48, 
74 L. ed. 1034. I 


Compare: 

Pennsylvania B. R. Co. v. United States Rail¬ 
road Labor Board, 261 U. S. 72, 67 L. ed. 536. 

Pennsylvania R. System, etc. v. Pennsijlvaina 
R. R. Co., et al, 267 U. S. 203, 69 L. ed. 57j4. 

i 

l 

Notwithstanding the fact that the Act makes no pro¬ 
vision for a judicial review of the action of the Boaj'd, 
if the Board acts arbitrarily, or in violation of the 
legal rights of any party in interest, the courts h^ve 


i 

i 

I 

i 

i 

i 
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jurisdiction to review the action of the Board, and give 
appropriate relief. 

In tlie case of Reagan v. Farmers’ Loan & Trust Co ., 
154 U. S. 362, 38 L. ed. 1014, the Court said: 

“* * * It has always been a part of the judicial 
function to determine whether the act of one party 
(whether that party be a single individual, an or¬ 
ganized body, or the public as a whole) operates to 
divest the other party of any rights of person or 
property. * * *” 

The courts have jurisdiction to restrain the wrong¬ 
ful administration of a valid law. 

Reagan v. Farmers’ Loan <£ Trust Co., supra. 

The courts have jurisdiction to review the action of 
an administrative agency, where such action is based 
upon a mistake of law. 

American School of Magnetic Healing, et al. v. 
MeAnulty, 187 U. S. 94, 47 L. ed. 90. 

Interstate Commerce Commission v. Union Pac. 
R. IL Co., 222 U. S. 541, 56 L. ed. 30S. 

The action of an administrative, legislative or quasi¬ 
judicial agency may be restrained when the action of 
such agency is arbitrary, capricious or confiscatory. 

Florida v. United States, 282 U. S. 194, 75 L. ed. 
291. 

New England Divisions Case, 261 U. S. 184, 67 
L. ed. 605. 

San Diego, etc. Co. v. Jasper , 1S9 U. S. 439, 47 
L. ed. S92. 

Florida East Coast R. Co. v. United States, 234 
U. S. 167, 58 L. ed. 1267. 


The courts have jurisdiction to grant relief \Hiere 
there has been a denial of due process of law. j 

Adair v. United States, 208 U. S. 161, 52 il. ed. 

436. ^ ^ j 

Coppage v. Kansas, 236 U. S. 1, 59 L. ed. 441. 
Interstate Commerce Commission v. Louisville 
<& Nashville R. R. Co., 227 U. S. 88, 57 ii. ed. 
431. J 

Virginian Railroad Co. v. United States,\ 272 
U. S. 658, 71 L. ed. 463. j 

Florida v. United States, 292 U. S. 1, 78 Ii ed. 

1077. j 

Tagg Bros. & Moorhead v. United States} 280 
U. S. 420, 74 L. ed. 524. 

i 

i 

Where constitutional rights have been invaded, not 
only do the courts have jurisdiction, but they are not 
restricted by any legislative arrangement. 

i 

Crowell v. Benson, 285 U. S. 22, 76 L. ed. f>98. 
St. Joseph Stock Yards Co. v. United States, 

—U. S. — (decided April 27, 1936—No. 4j)7). 

l 

i 

In the St. Joseph Stock Yards Company Case, su^ra, 
just recently decided by tl „ Supreme Court of the 
United States, the Court, on this point, said: 

i 

* * * ‘‘It is said that we can retain judicial jau- 
thoritv to examine the weight of the evidence when 
the question concerns the right of personal libeifty. 
But if this be so, it is not because we are privileged 
to perform our judicial duty in that case and |‘or 
reasons of convenience to disregard it in othejrs. 
The principle applies when rights either of per¬ 
son or of property are protected by constitutional 
restrictions. Under our system there is no war¬ 
rant for the view that the judicial power of a cotn- 
petent court can be circumscribed by any legisla¬ 
tive arrangement designed to give effect to admin- 
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istrative action going beyond the limits of consti¬ 
tutional authority. * * *” 

The plaintiffs have alleged in their bill of complaint 
the ultimate facts upon which they charge that the ac¬ 
tion of the National Mediation Board was arbitrary, 
capricious and unlawful, and contrary to the require¬ 
ments of due process of law. Under the authorities 
the court has jurisdiction to entertain this suit; and the 
plaintiffs are entitled to a hearing upon the questions 
presented. 

PLAINTIFFS ARE EMPLOYEES “INTERESTED 

IN THE DISPUTE”, “EMPLOYEES INVOLVED”, 

AND MEMBERS OF THE ROAD CONDUCTOR 
“CRAFT OR CLASS OF EMPLOYEES.” 

It is the representative “designated and authorized 
so to confer” who deals with the carrier in relation to 
all disputes between the carrier and its employees. 
This representative is the agent of the employees “in¬ 
terested in the dispute” (Sec. 2, Second). It is he who, 
with the carrier’s representative, concludes and agrees 
to the working agreement which governs the craft or 
class of “employees involved.” 

Anv election held by the National Mediation Board 
is for the purpose of ascertaining the name of the 
“designated and authorized representative”. Fur¬ 
ther, under section 2, Ninth, the Act provides that the 
“carrier shall treat with the representative so certified 
as the representative of the craft or class”; this rep¬ 
resentative is the individual or the organization which 
has been “designated and authorized to represent the 
employees involved in the dispute * * *”. These pro¬ 
visions of section 2 are in consonance and harmony 
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with the provisions of paragraph 4 of that section 
that “the majority of any craft or class of employees 
shall have the right to determine who shall be thd rep¬ 
resentative of the craft or class for the purpose of this 
Act”. | 

The provision for election in section 2, Ninth, is, 
therefore, indisputably a provision for the selection of 
the representative of the craft or class of “employees 
involved”. It is, therefore, the members of the “craft 

i 

or class of employees” whom “the Board shall desig¬ 
nate” and it is these members of the craft or class!, the 
employees governed by the working agreement of their 
craft or class, “who may participate in the election”. 

That the employees have the right to organize and 
bargain collectively through representatives of their 
own choosing, is expressly provided in sections 2, 
Fourth, and 1, Fifth, of the Act. This latter section 
includes a proviso that no occupational classification 
of the Interstate Commerce Commission shall be con¬ 
strued to define the craft, nor shall the “jurisdiction 
or powers of such employee organizations be regarlded 
as in any way limited or defined by the provision^ of 
this Act, or by the orders of the Commission”. Al| of 
the provisions of the statute must be construed in s|ich 
manner as will render all of the clauses of the statute 

j 

harmonious: 

Groff v. Miller, 20 App. D. C. 353. 

Brotherhood of Ry. & Steamship Clerks, etc., v. 
Nashville, Chattanooga & St. L. R. Co J,— 
Fed. Sup.—, 3 L. W. 864 (U. S. D. C. M. Tenn. 
—decided April 24, 1936). 

The six hundred five (605) road conductors of the 
Norfolk and Western Railway Company, as set foifth 
in the bill of complaint, were given examinations ijor 
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such positions (when the carrier needed additional con¬ 
ductors) and upon qualifying, were so employed by the 
Norfolk and Western Railway Company, were given 
certificates showing they were conductor employees 
and were thenceforth carried upon the company’s ros¬ 
ter of conductor employees. Three hundred eight (308) 
of these six hundred five (605) conductor employees 
were denied opportunity to vote in said election held 

bv defendant National Mediation Board. These three 
•> 

hundred eight (308) conductor employees were and are 
continuously in the employ of said carrier, and were 
and are required to serve their employer on irregular 
conductor assignment—as part-time, extra or emer¬ 
gency conductors. All of these three hundred eight 
(308) road conductor employees have been assigned 
to serve their employer in the capacity of conductor 
a substantial portion of their time from January 1, 
1935, up to and including the date on which the Na¬ 
tional Mediation Board held said election. Thev have 

•» 

earned, are continuing to earn, and in the future will 
continue to earn conductors’ seniority rights. Thev 
are entitled, in the order of their acquired seniority 
in their respective districts, to the first available con¬ 
ductor assignment, regular or irregular. Each of 
these conductor employees, if and when disciplined or 
dismissed, is disciplined or dismissed as a conductor 
employee. The Norfolk and Western Railway Company 
continuously directs and supervises the manner of 
rendition of their services. Each has a present vital 
interest in any dispute involving his craft or class. 
Each is represented in and covered by the terms of the 
conductors’ working agreement made between the car¬ 
rier’s representative and the representative of the 
craft or class of conductor employees. These facts 


I 

I 

i 
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square with the basis for testing employer-employee 
relationship, as stated in Atlantic Coast Line R. ifc. v. 
Treadway, 120 Va. 735, 745, 93 S. E. 560, in which (fase 
the Supreme Court of Virginia stated: j 

i 

“There are four elements which are considered: 
(1) Selection and engagement of the servant,] (2) 
payment of wages, (3) power of dismissal, £md 
(4) power of control of the servant’s action. '[The 
first, second and third of these elements are [not 
essential to the relationship. The ‘power of Con¬ 
trol’ is the most significant element bearing on [the 
question.” j 

i 

1 

The conductors’ working agreement with the Nor¬ 
folk and Western Railway Company, entered into be¬ 
tween the carrier’s representative and the represen¬ 
tative of the craft or class of conductor employees, pro¬ 
vides for the manner of employment of a conductor, 
provides for accrual of seniority rights as conductors 
and brakemen concurrently by a conductor employee, 
guards and protects these seniority rights accruing!to 
conductors, provides for discipline and dismissal jof 
conductor employees, for limitation of mileage or num¬ 
ber of hours such an employee may work in any month, 
for taking positions according to earned seniority, ajid 
for posting of conductors’ seniority lists semi-annu- 
allv. 

There are provisions in the working agreement for 
“regularly assigned” conductors, “conductors in pool 
freight in unassigned service”, “regular conductors]’, 
“extra conductors”, “emergency conductors”, and jit 
is expressly provided therein that “conductors mhy 
not voluntarily relinquish their rights as conductors 
and assert seniority as brakemen without losing tliejr 
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rights as conductors thereby”. These seniority rights 
of conductors are valuable rights. 

The seniority rights of road conductors on the Nor¬ 
folk and Western Railway, and the right of represen¬ 
tation concerning their wages, working conditions and 
related matters, entitled each of these three hundred 
eight (30S) road conductor employees to vote in said 
election. The only difference between the two hundred 
ninety-four (294) road conductor employees whom the 
defendant Board allowed to vote, and the three hun¬ 
dred eight (30S) conductor employees not allowed to 
vote, is that the two hundred ninety-four (294) such 
employees had acquired more seniority than the three 
hundred eight (308). The three hundred eight (308) 
and the two hundred ninety-four (294) road conductor 
employees were equally entitled to vote, because they 
were all members of the craft or class of road conduc¬ 
tor employees. 

Texas and N. 0. Ry. Co. v. Clerks , supra. 

In accordance with their standing on the seniority 
roster, these three hundred eight (308) road conductor 
employees, as well as the two hundred ninety-four 
(294), were entitled to the first available conductor as¬ 
signment, to preference in available jobs, and this sys¬ 
tem of job tenure assures the carrier of the availability 
of conductor employees for all irregular, part-time, 
extra or emergency assignments. The carrier is enabled 
thereby to meet all public demands for service, sea¬ 
sonal or otherwise. Where there are extra lists, and 
where there are none, the carrier has always avail¬ 
able conductor employees for irregular assignment. 
It is impossible for the carrier, or its conductor em¬ 
ployees, to anticipate or foresee with any certainty 
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the extent of, or the requirements for irregular assJgn- 
ment of conductor employees. j 

By any reasonable test these three hundred eight 
(308) road conductor employees who were denied jthe 

right to vote in said election bv the National Mediation 

c ... . | 
Board’s limitation and restrictions upon their eligi¬ 
bility, were and are members of the craft or classj of 
road conductor employees of the Norfolk and Western 
Railway Company. The reasonable interpretation or 
construction of the Act clearly brings one to this con¬ 
clusion. 

That the Congress of the United States, in enactijng 
the Act, had this same construction and understanding 
of the statute before it clearly appears from the rec¬ 
ord of the Hearings before the Committee on Intir- 
state and Foreign Commerce of the House of Repre¬ 
sentatives, 73rd Congress, 2nd Session, on H. R. 76^0. 
The following excerpts from the record of these Hear¬ 
ings are directly in iioint: 

(Page 80) S 

“The only place any jurisdictional question, if 
it might be called that, could come up would be in 
the selection and designation of representatives, 
and then, plainly, it is on the question of who 
might participate in the election. j 

“Now, I would say that that is not a jurisdic¬ 
tional question. It is a controversy about who 
shall engage in the employment of a representa¬ 
tive to act for them in the making of a contract 
governing wages and working conditions, an|d 
there should be no difficulty about that because tlie 
law itself decides that question. In other words 
unless the employee is to be represented in the 
contract that is made and covered by the terms <jf 
that contract, he has, of course, no right to partic|- 
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pate in the selection of the representative that is 
going to make the contract. 

“To put it differently, no man has a right to 
pass upon the employment of an attorney to ap¬ 
pear in court in connection with litigation unless 
he is involved in the litigation. It is a simple, self- 
disposing question’ ’. 


(Page 90) 


“Mr. 'Wolverton. Does your amendment clarify 
the meaning of ‘majority’ or in any way provide 
a definition for ‘craft’ or ‘class’ of employees? 


“Mr. Harrison. No; it does not; but if you will 
turn over to definitions of an employee as it ap¬ 
pears in the act on page 3, you will find that the 
organizations of employees have absolute freedom 
under the bill to determine and to define the craft 
according to which tliev mav be organized bv their 
voluntary action.” 


This seems also to have been the view of a district 
court, ini passing upon such a question. In Brother¬ 
hood of Railway and Steamship Clerks, etc., v. Nash¬ 
ville, Chattanooga & St. Louis R. R. Co., supra, after 
setting forth the proposition that subparagraphs 4 and 
9 of section 2 of the Act specifically recognize the right 
of the employees in each “craft or class” to select 
their own representatives, and, that the provision of 
sub-paragraph 9, that “in the conduct of any election 
for the purpose herein indicated the Board shall des¬ 
ignate who may participate in the election”, warrants 
no different construction, the Court, in its opinion, 
said: 

“ * * * The Railway Labor Act nowhere gives 
the Board authority to define ‘crafts’, but that is 
left to the choice of the employees entirely, and 
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they are voluntary organizations composed of 
members engaged in the same general kinjd or 
character of work.” j 

i 

THE ACTION OF THE NATIONAL MEDIATION 
BOARD IN LIMITING PARTICIPATION IN 
THE ELECTION TO “REGULARLY AS¬ 
SIGNED” ROAD CONDUCTORS WAS 
ARBITRARY AND UNLAWFUL. 

As hereinbefore discussed and demonstrated thej Act 
contemplates that every employee of a rail carrier, 
who is directly affected and controlled by the working 
agreement which covers the work performed by him 
for his employer, and who would be interested in jany 
dispute involving rates of pay, hours of work, or otjlier 
working conditions, is entitled to have an opportunity 
to participate in the selection of the representative of 
the class or craft involved. j 

In calling for an election for the purpose of deter¬ 
mining the authorized representative of the craftj or 
class of road conductor employees in this case, the Ra¬ 
tional Mediation Board, under the guise of issuing a 
rule to govern the election, provided that “the em¬ 
ployees eligible to vote shall be those who are regularly 
assigned as road conductors or on conductors’ extra 
boards * * * as of August 22, 1935.” It is appar¬ 
ent that the Board used the “regular assignment” of 
road conductor employees as a test for determining 
eligibility to participate in the election, and further, 
that the “regular assignment” was limited to such As¬ 
signment on one particular day, namely, August %2, 
1935. It is beyond dispute that this provision, or car¬ 
der, prevented the plaintiffs from participating in t|ie 
election. | 


i 
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It is the contention of the plaintiffs that this provi¬ 
sion was arbitrary, unreasonable and improper, be¬ 
cause: (a) the ‘ 4 regular assignment” of road conduc¬ 
tor employees is not a proper means of ‘ 4 designating” 
who may participate in the election; (b) in view of the 
conditions under which road conductor employees 
work, and the circumstances under which assignments 
are made, the use of “regular assignment” as a means 
of designating who might participate in the election 
was rendered the more improper and unreasonable by 
being limited to a particular day, namely, August 22, 
1935; (c) it prevented plaintiffs, and each of them, who 
were directly affected and continuously controlled by 
the road conductors ’ working agreement, from partici¬ 
pating in the election; (d) it operated as a restriction 
upon the right given by section 2, Fourth of the Act to 
the majority of a craft or class to determine their rep¬ 
resentative—it discriminated against them; and (e) it 
operated as a conclusion and order that three hundred 
eight (308) road conductor employees, vested with 
property and statutory’ rights as such, were not mem¬ 
bers of the craft or class of road conductor employees 
of the Norfolk and Western Railway Company. 

In view of the provisions of section 2, Fourth of the 
Act, wherein it is provided that the majority of a craft 
or class shall have the right to determine their repre¬ 
sentative, it would seem that the National Mediation 
Board has no discretionary authority in designating 
who may participate in the election under section 2, 
Ninth of the Act. It simply has an administrative duty 
,of pointing out what employees will be affected by and 
included in the working agreement for the craft or 

| ;lass in question, and of listing the names and number 
bf those employees as the ones who may participate in 

$ 
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the election. The Act gives the Board the right of ac¬ 
cess to the records of the rail carrier in questioji, so 
that it may find out the names and number of thd em- 
ployees who are working for such carrier undei} the 
terms of the working agreement for the craft or cjlass. 

Because the employee is to work under the contract 
to be negotiated by the representative in question, it 
is plain from the Act that he has the right to vote for 
such representative; and the Act does not give the Na¬ 
tional Mediation Board any jurisdiction to deny to any 
member of the craft or class the right to vote foij his 
representative. The Act clearly contemplates that! the 
employees should organize into crafts or classesj ac¬ 
cording to their voluntary action. ' 

The National Mediation Board did not undertake to 
pass specifically upon the status of any one or njore 
of the three hundred eight (308) road conductor em¬ 
ployees, and has made and issued no finding as to 
whether any one or all of them are members of the 
craft or class of road conductor employees. It has, un¬ 
der the guise of issuing a “Rule” to govern the ejec¬ 
tion, in effect, issued what appears as a regulation, j an 
order, which operated as a denial of the plaintiffs 7 
right to vote for their representative. This action, 
without evidence or findings to support it, is arbitrary 
and unreasonable. j 

Florida v. United States, supra. 

New England Divisions Case, supra. j 

I 

j 

There is nothing in the Act which limits the right of 
a member of a craft in voting in an election; therd is 
nothing in the Act that sets up “regular assignment 77 


as a test for establishing eligibility to vote in any elec¬ 
tion ; there is nothing in the Act which gives this Board 
the authority to deny to the plaintiffs the rights ex¬ 
pressly written in the Act—to have a voice in choosing 
their representative. The authority of the National 
Mediation Board, as set forth in the Act which estab¬ 
lishes the Board as an independent agency in the execu¬ 
tive branch of the Government, was exceeded and the 
duty of the Board was not discharged, when the Board 
did not “designate” or point out all members of the 
craft or class of road conductor employees of the Nor¬ 
folk and Western Railway Company; when the Board 
did not “designate” all of these six hundred five (605) 
road conductor employees as “employees involved” in 
this dispute, and as having the right to vote—as being 
those who “may participate in the election” held to 
determine the representative of the craft or class of 
conductor employees of said carrier. See: Brother¬ 
hood of By. and S. S. Clerks v. Nashville , C. & St. L. 
Ry., supra. 

The defendant National Mediation Board acted be¬ 
yond its jurisdiction and without the authority of the 
Act wherein it issued an order by making the provision 
as “Rule 2”, which disregarded and failed to consider 
the present, vested, vital interest and statutory right 
of the three hundred eight (308) road conductor em¬ 
ployees of said carrier. The obligation and the duty 
of the defendant National Mediation Board was to 
“designate” or point out “who may participate in the 
election”. The Board was thereby clothed with no dis¬ 
cretion whatsoever which would permit it to limit or 
restrict, in any manner, the membership of the craft 
or class of road conductor employees, those involved in 
this dispute. To place such restrictions, limitations, 
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and to hedge the meaning of the term 44 craft or class’’ 

to certain 44 assigned” members of the craft or class is 

^ ! 

clearly beyond the express contemplation of the jAct, 
the common understanding of the term, and not ill ac¬ 
cordance with law. 

If it be deemed that the defendant National Media¬ 
tion Board, in so acting, decided a question of law, it 
is plain that in so doing it erred, and by the limitatilons 
and restrictions with which it hedged those designated 
by it as eligible to participate in the election, its djeci- 
sion was clearly a legal error, and being such, assur¬ 
edly does not bind the courts. See: 

* 

American School of Magnetic Healing , et at. v. 

Me Anility, supra. 

j 

Because the National Mediation Board restricted 
the rights of the plaintiffs, and each of them, without 
authority of law and in derogation of the provisions 
of the Act setting up the Board, by: (a) imposing con¬ 
ditions and principles of an unreasonable nature ujion 
those entitled to vote in the election notwithstanding 
the intent and purpose of the Act, (b) by reason oif a 
mistake of law, and (c) by actions taken which wdre 
beyond its authority, the plaintiffs seek relief in a 
Court of Equity. They are entitled to relief, for, |as 
stated in American School of Magnetic Healing, et al. 
v. MeAnulty, supra (p. 110): j 

“* * * Otherwise, the individual is left to the ab¬ 
solutely uncontrolled and arbitrary action of [a 
public and administrative officer, whose action is 
unauthorized by any law, and is in violation of the 
rights of the individual. * * *” i 


I 
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The principles of law protecting individuals from 
arbitrary, unreasonable, excessive and unlawful acts 
of such an agency are also clearly expressed in Inter¬ 
state Commerce Commission v. Union Pacific Ry . Co., 
et al. f supra , (p. 547), wherein the Court set forth that 
the orders of the Interstate Commerce Commission 
were not final if they were: 

“* * * (1) beyond the power which it could 

constitutionally exercise; or (2) beyond its stat¬ 
utory power; or (3) based upon a mistake of law. 
But questions of fact may be involved in the de¬ 
termination of questions of law, so that an order, 
regular on its face, may be set aside if it appears 
that (4) the rate is so low as to be confiscatory and 
in violation of the constitutional prohibition 
against taking property without due process of 
law; or (5) if the Commission acted so arbitrarily 
and unjustly as to fix rates contrary to evidence, 
or without evidence to support it; or (6) if the au¬ 
thority therein involved has been exercised in such 
an unreasonable manner as to cause it to be within 
the elementary rule that the substance, and not the 
shadow, determines the validity of the exercise 
of the power.” Citing: 

Interstate Commerce Commission v. Illinois C. 
R . Co., 215 U. S. 470, 54 L. ed. 287, 30 Sup. Ct. 
Rep. 155. 

Southern P. Co. v. Interstate Commerce Com¬ 
mission 219 U. S. 433, 55 L. ed. 283, 31 Sup. 
Ct. Rep. 288. 

Interstate Commerce Commission v. Northern 
P. R. R. Co., 216 IT. S. 544, 54 L. ed. 609, 30 
Sup. Ct. Rep. 417. 

Interstate Commerce Commission v. Alabama 
Midland R. Co., 168 U. S. 146, 42 L. ed. 414, 
18 Sup. Ct. Rep. 45. 
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THE PLAINTIFFS HAVE BEEN DEPRIVED) OF 

PROPERTY WITHOUT DUE PROCESS OF lIw. 

j 

While it is difficult to give a concise definition of] due 
process of law, it is apparent, from the adjudicated 
cases, that due process requires that any governmental 
agency, whether administrative, legislative, quasijleg- 
islative, or quasi-judicial, shall adopt and follow a 
course of legal proceedings according to those rples 
and principles which have been established by our juris¬ 
prudence for the protection and enforcement of pri¬ 
vate rights. While due process of law does not neces¬ 
sarily require a judicial proceeding, it does require 
notice, an opportunity to be heard and a fair hearting 
by a competent and impartial tribunal, having juris¬ 
diction of the subject matter, and proceeding accdrd- 
ing to established rules and principles. See: j 

Pennoyer v. Neff , 95 U. S. 714; 24 L. Ed. 56£j. 
Reagan v. Fanners Loan and Trust Company, 
supra. \ 

Butler v. Perry, 240 U. S. 328; GO L. Ed. G7^. 
Leigh v. Green, 193 U. S. 79; 48 L. Ed. 623. 
Kennard v. Louisiana ex rel Morgan, 92 U. S., 
480; 23 L. Ed. 478. 

Endicott-Johnson Corp v. Encyclopedia Pr^ss, 
2G6 IT. S. 285: 69 L. Ed. 288.' | 

Turpin v. Lew on, 187 U. S. 51; 47 L. Ed. 70j 
Twining v. New Jersey, 211 U. S. 78; 53 L. l^d. 
97. ' | 

As has been hereinbefore indicated, the Courts li^ve 
jurisdiction to grant relief against an action of ahy 
administrative, legislative, quasi-legislative, or quasi- 
judicial body when: (a) the law under which such body 
proceeds to act is unconstitutional; (b) it has exceeded 
its jurisdiction; (c) it has wrongfully administered a 
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valid law; (d) its action was based upon a mistake of 
law; (e) the action is arbitrary, capricious or confisca¬ 
tory; and, (f) there has been a denial of due process 
of law. 

In the case of Reagan v. Farmers Loan and Trust 
Company , supra , the Court said: 

“* * * This, as has been often observed, is a gov¬ 
ernment of law, and not a government of men, and 
it must never be forgotten that under such a gov¬ 
ernment, with its constitutional limitations and 
guarantees, the forms of law and the machinery 
of government, with all their reach and power, 
must in their actual workings stop on the hither 
side of the unnecessary and uncompensated taking 
or destruction of any private property, legally ac¬ 
quired and legally held. * * *” 

The purpose of the road conductor employees of the 
Norfolk and Western Railway Company in designating 
and authorizing a representative to act for their craft 
or class, the same as that in anv other craft or class 
of employees, is for the negotiation of a working agree¬ 
ment, or changes in the existing agreement, covering 
hours, wages and working conditions. The service that 
these men render to the railroad company is governed 
and controlled by such working agreement, as well as 
are the hours that they work, the amount of compensa¬ 
tion they receive and the protection of their seniority 
rights. The selection of the representative is so much 
a part of the system under which these men earn their 
livelihood that it involves a property right in each and 
every member of the craft or class. 

The Supreme Court of the United States had occa¬ 
sion to consider the question of whether the right of an 
employee in the selection of a representative of his 



craft, or class involved a property right in the ca^e of 
Texas and N. 0. Railway Company, et al. v. Brother¬ 
hood of Railway and Steamship Clerks, et al., supra. 
In answer to an objection that under the terms of[ the 
Clayton Act no injunction should issue unless to pre¬ 
vent an irreparable injury to a property right, the 
Court said: 


4 4 * * * if it could be said that it was necessarV in 

«' 

the present instance to show a property interest 
in the employees in order to justify the Court in 
granting an injunction, we are of the opinion that 
there was such an interest, with respect to the! se¬ 
lection of representatives to confer with the Em¬ 
ployer in relation to contracts of service, as satis¬ 
fied the statutory requirement.” Citing: 

Coppage v. Kansas, 23G U. S. 14, 195; 59 L. ]Ed. 

446. ‘ | 

i 

Upon the facts and the law, it would seem clear t}iat 
the plaintiffs have property rights involved. The till 
alleges, and it is a fact, that they were deprived of tjhis 
right by the action of the defendant National Media¬ 
tion Board. Apart from the question of whether or 
not the action of the Board was arbitrary, we hav^ a 
distinct question as to whether or not the action of the 
Board was a denial of due process of law. 

It is apparent from the record that, regardless jof 
the nature of its functions, the National Mediation 
Board held no hearings, and ig&de no. findings of fact 
involving the status of the p laintiffs. It is submitted 
tEaUfhis is a denial of due process of law under tjae 
authorities. 

Whenever the action of the Board involves personal 
or property rights, it would seem apparent that dhe 


i 

A 


& 

i 



process of law requires that the Board hold a hearing*, 
at which parties in interest may be present, j offor e vi¬ 
dence or otherwise present their side of .the. case, and P 
make findings of fact, supported by evidence, so that;, 
if any party feels that his rights have been infringed’ 
there may be a record upon which a court of compe¬ 
tent jurisdiction can review the proceedings and deter -V 
mine whether the action of the Board is subject to judi¬ 
cial interference or not. In this case there are not 
only no findings, but there is nothing of record from 
which the court may examine the propriety of the 
Board’s proceeding except the certification which the 
Board published, and this contains no findings as to 
the facts. The Court should not presume that the cer¬ 
tification was based upon evidence when there is noth¬ 
ing upon which to base such a presumption. An order, (/ 
in this case a certification, must be based upon findings 
and evidence to support it. 

In the case of Florida v. United States, supra; * 
wherein i the Supreme Court had occasion to review 
an order of the Interstate Commerce Commission deal¬ 
ing with the reasonableness of an order fixing intra -[- 
state rates, the Court, in its opinion said: 

“The question in the present case, then, is not 
only of authority, but of its appropriate exercise. F 
* In the present instance, the Commission 
did not undertake to establish a state-wide level of 
rates for the interstate transportation of logs, and 
in order to sustain the state-wide order as to intra¬ 
state rates (as one needed to avoid an undue bur¬ 
den on the revenues of the carrier and the conse¬ 
quent interference with the maintenance of an ade¬ 
quate transportation system) it must appear that 
there are findings, supported by evidence, of the 
essential facts as to the particular traffic and reve¬ 
nue,! and the effect of the intrastate rates, both as 
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existing and as prescribed, upon the income of the 
carrier, which would justify that conclusion. 


* 


“We conclude that the portion of the ordok of 
the Commission which is under review, witli re- 
sped to intrastate rates, is not supported by the 
findings of the Commission, and this part of the 
order must be set aside.” 

See also: 

i 

Interstate Commerce Commission v. Louispille 
& N. R. R. Co., supra. 

Baltimore & Ohio R. R. Co. v. United States, 

264 U. S. 258; 68 L. ed. 667. 

United States v. Abilene <& Southern Ry. \Co., 

265 U. S. 274; 68 L. ed. 1016. j 

! i 

Moreover, the question of a denial of due procesjs of 
law is a judicial question, which must be determined 
by the courts; and the Court, in considering the matter, 
is under no obligation to give effect to the validity of 
the order under consideration. The Court should I de- 

i 

termine the question upon the facts adduced beforb it, 
and upon its own record. See: 

Ohio Valley Water Co. v. Ben Avon Borodqh, 
253 U. S. 287; 64 L. ed. 90S. 

Prendergasi v. New York Telephone Co., 262 
U. S. 43; 67 L. ed. 853. 

Blue field Co. v. Public Service Commission, 262 
U. S. 679; 67 L. ed. 1176. 

United Railways v. West, 2S0 U. S. 234; 74 L. 

ed. 390. j 

Tagg Bros. & Moorhead v. United States , supra. 
Phillips v. Commissioner, 283 U. S. 589; 75 
L. ed. 1289. 

Crowell v. Benson, supra. 

State Commission v. Wichita Gas Co., 290 XL S. 
561; 78 L. ed. 500. 

' i 


i 
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St. Joseph Stock Yards Co. v. United States, 
supra. 

In the case of Crowell v. Benson, supra, wherein the 
Supreme Court was called upon to decide whether or 
not the District Court had properly held a trial de novo 
upon a question of the jurisdiction of a deputy com¬ 
missioner to make a compensation order under the 
Longshoremen’s Act, the Court stated in its opinion 
that: 


“In cases brought to enforce constitutional 
rights, the judicial power of the United States 
necessarily extends to the independent determin¬ 
ation of all questions, both of fact and law, neces¬ 
sary to the performance of that supreme function. 
The case of confiscation is illustrative, the ultimate 
conclusion almost invariably depending upon the 
decisions of questions of fact. This Court has 
held the owner to be entitled to 4 a fair opportunity 
for submitting that issue to a judicial tribunal for 
determination upon its own independent judg¬ 
ment as to both law and facts’. 

44 * * * As the question is one of the constitu¬ 
tional authority of the deputy commissioner as an 
administrative agency, the court is under no obli¬ 
gation to give weight to his proceedings pending 
the determination of that question. * * * AYe think 
that the essential independence of the exercise of 
the judicial power of the United States in the en¬ 
forcement of constitutional rights requires that 
the Federal court should determine such an issue 
upon its own record and the facts elicited before 
it.” 

Perhaps the most recent decision upon the question 
was that rendered by the Supreme Court on April 27, 
1936, in the case of St. Joseph Stock Yards Company 
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v. United States , supra. In this case the Courtj was 
called upon to review an order of the Secretary of 
Agriculture fixing the maximum rates for the Com¬ 
pany's services, in an action instituted to test the valid¬ 
ity of the proceedings as being violative of due process 
of law. Mr. Chief Justice Hughes, in delivering} the 
opinion of the Court, said: j 

“When the legislature appoints an agent to act 
within the sphere of legislative authority, it may 
endow the agent with power to make findings of 
fact which are conclusive, provided the require¬ 
ments of due process which are specially appli¬ 
cable to such an agency are met, as in according 
a fair hearing and acting upon evidence and not 
arbitrarly. Interstate Commerce Commission v. 
Louisville & Nashville R. R. Co., 227 U. S. 88,191; 
Virginian Ry. Co. v. United States, 272 U. S. 658, 
663; Tagg Bros. & Moorhead v. United States, 
supra, p. 444; Florida v. United States, 292 U. S. 
1, 12. In such cases the judicial inquiry into the 
facts goes no further than to ascertain whether 
there is evidence to support the findings and the 
question of the weight of the evidence determining 
issues of fact lies with the legislative agency uct- 
ing within its statutory authority. 

“But the Constitution fixes limits to the rjite- 
making power by prohibiting the deprivation of 
property without due process of law or the flak¬ 
ing of private property for public use without just 
compensation. When the legislature acts directly, 
its action is subject to judicial scrutiny and deter¬ 
mination in order to prevent the transgressioii of 
these limits of power. The legislature cannot j|re- 
clude that scrutiny or determination by any 4ec- 
laration or legislative finding. Legislative decla¬ 
ration or finding is necessarily subject to the inde¬ 
pendent judicial review upon the facts and the 
law by courts of competent jurisdiction to the (jnd 
that the Constitution as the supreme law of the 
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land may be maintained. Nor can the legislature 
escape the constitutional limitation by authorizing 
its agent to make findings that the agent has kept 
within that limitation. Legislative agencies, with 
varying qualifications, work in a field peculiarly 
exposed to political demands. Some may be ex¬ 
pert and impartial, others subservient. It is not 
difficult for them to observe the requirements of 
law in giving a hearing and receiving evidence. 
But to sav that their findings of fact mav be made 
conclusive where constitutional rights of liberty 
and property are involved, although the evidence 
clearly establishes that the findings are wrong and 
constitutional rights have been invaded, is to place 
those rights at the mercy of administrative offi¬ 
cials and seriously to impair the security inherent 
in our judicial safeguards. 

“That prospect with our multiplication of ad¬ 
ministrative agencies, is not one to be lightly re¬ 
garded. It is said that we can retain judicial au¬ 
thority to examine the weight of evidence when the 
question concerns the right of personal liberty. 
But if this be so, it is not because we are privil¬ 
eged to perform our judicial duty in that case and 
for reasons of convenience to disregard it in 
others. The principle applies when rights either 
of person or of property are protected by consti¬ 
tutional restrictions. Under our system there is 

% 

no warrant for the view that the judicial power of 
a competent court can be circumscribed by any 
legislative arrangement designed to give effect to 
administrative action going beyond the limits of 
constitutional authority. This is the purport of 
the decisions above cited with respect to the exer¬ 
cise of an independent judicial judgment upon the 
facts where confiscation is alleged. * * *” 


In this case the plaintiffs charge in their bill of com¬ 
plaint, and are prepared to prove at a trial, that the 
action of the National Mediation Board was such as 
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to deprive them, and each of them, of vested and v&lu-/ ^ 
able property rights without due process of law, wliich ' A * 
is in violation of the Fifth Amendment of the Cjony^V 


i -/> 


P' 
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stitution. It is submitted upon the foregoing auth^ri- <• 
ties that the plaintiffs have the right to have this ques-^lj . 
tion determined by the Court upon the law and the p ( 




facts. 


CONCLUSION. 
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In conclusion, therefore, plaintiffs submit that, | as ^ jt 

appears from the facts contained in the record, tney^U ,f( # 
are members of the craft or class of road conductor . ^ 
employees of the Norfolk and Western Railway Com¬ 
pany, and have a right under the Act to participate! in p *'" 
any election held for the purpose of determining the 
representative of such craft or class; that the action*-’ 
of the National Mediation Board in depriving them of ^ 
their right to participate in the election, by limiting * 

i » j 

participation to those road conductor employees “reg- 

I *•**'** » " ««/' % 

ularlv assigned”, was in violation of the intent and j } ; j 

purpose of the provisions of the Act, and was arbi-^‘ -f h 
trarv, capricious and unlawful; and that the said ac- t 
tion of the National Mediation Board was an una^i-" 
tliorized and unlawful discrimination against thejn 
which operated to deprive them of valuable properly 
rights without due process of law. For these reasoi|s\; 
the plaintiffs are entitled to the relief sought ; and tl|e 
lower court erred in dismissing their bill of complain^. 
Accordingly, the decree of the lower court should t}e 
reversed. ! 

Respectfully submitted, | 

A. Lane Cricher, | 

Albert F. Beasley, 

i 

Attorneys for Plaintiffs, j 
Investment Building, j 
Washington, D. C. | 
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In the United States Court of Appeals 
for the District of Columbia 

i 

January Term, 1936 i 

7 i 

i 

_ 

I 

No. 6665 

i 

Brotherhood of Railroad Trainmen, in Its Own 
Right and as the Actual and Legally Desig¬ 
nated Representative of Road Conductors in 
the Employ of the Norfolk & Western Rail¬ 
way Company; Hammett O. Fitzpatrick; Roy 
Sampson, et al., appellants ! 

! 

National Mediation Board, William M. LeIser- 
son, James W. Carmalt, et al. 

i 

— 

i 

BRIEF for appellees 

This is a suit bv the Brotherhood of Railroad 

%/ 

Trainmen and certain employees to set asid,e a 
certification of the National Mediation Board des- 

i 

ignating the Order of Railway Conductors as the 
representative of the road conductor employees of 
the Norfolk & Western Railway Company, jhe 
defendants moved to dismiss the bill, and the ljno- 
tion was granted in the Supreme Court of the dis¬ 
trict of Columbia. Appeal has been taken to this 
court from the order of dismissal. 


i 

i 


(i) 
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THE STATUTE 

Section 2, Ninth, of the Railway Labor Act (48 
Stat. 1185, U. S. C., Title 45, §§ 151-161), as 
amended, authorizes the National Mediation Board, 
in case of a dispute among employees as to who is 
their representative for purposes of collective bar¬ 
gaining, to investigate the dispute and to certify 
the name of the organization designated and au¬ 
thorized to represent the employees involved. 1 The 

1 Section 2, Ninth, reads as follows: 

If any dispute shall arise among a carrier's em¬ 
ployees as to who are the representatives of such 
employees designated and authorized in accordance 
with the requirements of this Act, it shall be the duty 
of the Mediation Board, upon request of either party 
to the dispute, to investigate such dispute and to 
certify to both parties, in writing, within thirty days 
after the receipt of the invocation of its services, the 
name or names of the individuals or organizations 
that have been designated and authorized to represent 
the employees involved in the dispute, and certify 
the same to the carrier. Upon receipt of such certifi¬ 
cation the carrier shall treat with the representative 
so certified as the representative of the craft or class 
for the purposes of this Act. In such an investiga¬ 
tion, the Mediation Board shall be authorized to take 
a secret ballot of the employees involved, or to utilize 
any other appropriate method of ascertaining the 
names of their duly designated and authorized repre¬ 
sentatives in such manner as shall insure the choice of 
representatives by the employees without interference, 
influence, or coercion exercised by the carrier. In the 
conduct of any election for the purposes herein indi¬ 
cated the Board shall designate who may participate 
in the election and establish the rules to govern the 
election, or may appoint a committee of three neutral 
persons who after hearing shall within ten days 
designate the employees who may participate in the 
election. The Board shall have access to and have 
power to make copies of the books and records of the 
carriers to obtain and utilize such information as may 
be deemed necessary by it to carry out the purposes 
and provisions of this paragraph. 




3 


Board is authorized to take a secret ballot, aujd “in 
the conduct of any election * * * the ij^oard 
shall designate who may participate in the election 
and establish the rules to govern the election.” 
Section 2, Fourth, provides that “the majority of 
any craft or class shall have the right to determine 
who shall be the representative of the craft or | class 
for the purpose of this Act.” 

i 

THE NATURE OF THE PROCEEDING 

This proceeding involves a rule of the Mediation 
Board limiting the employees eligible to partici¬ 
pate in an election to determine the representation 
of conductors of the Norfolk & Western Railway 
Company. Pursuant to its authority to designate 
who might participate in the election, the BOard 
defined the class of persons eligible for participa¬ 
tion to include conductors regularly assigned as 
such or on “extra boards,” but not to include em¬ 
ployees regularly assigned as brakemen but plso 
subject to call for service as conductors. (The 
Board certified the Order of Railway Conductors, 
which had previously represented the conductors, 
as the representative of the conductor employees 
after an election conducted pursuant to the fore¬ 
going rule. The Brotherhood of Railroad Train¬ 
men, the organization representing the brakepien 
on the Norfolk & Western Railway, brought this 
suit to set aside the election on the ground that f;he 

i 

rule was invalid. 
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STATEMENT OF FACTS 

Employees on railroads throughout the country 
are generally divided into crafts, and in many in¬ 
stances a group of crafts forms a continuous line 
of employment through which an employee may 
progress from the lower ranking crafts to the 
higher (R. 11). The present case affords a typical 
illustration of this situation. The craft of brake- 

men comes immediately beneath the craft of con- 

* 

ductor employees on the Norfolk & Western, as 
well as on other railroads. (R. 12.) Periodically, 
when the railroad needs to have available addi¬ 
tional conductor employ- *es, it holds an examina¬ 
tion among the senior ranking brakemen, and if 
such brakemen qualify, places the persons qualify¬ 
ing on the company roster of conductor employees 
(R. 12). Such employees are given certificates as 
conductors, and are eligible for service as conduc¬ 
tors when called (R. 13). They acquire seniority 
as conductors from the date of their certification 
as such, although they also continue to acquire 
seniority as brakemen (R. 14). But it does not 
follow that there are enough conductor jobs open 
for all of the qualified persons to work as conduc¬ 
tors. Unless such jobs are open, the men continue 
to work as brakemen. (R. 14.) 

The highest-ranking men on the conductors’ 
seniority list are regularly assigned as conductors 
(R. 15, 63). The next highest ranking group, in 
some districts, are assigned to conductors’ extra 
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boards, from which conductors are first drawin for 
irregular or part time service as conductor^ (R. 
15). When more men than are assigned regularly 
as conductors and on conductors' extra boardls are 
needed for emergency, part time, or irregular Work 
as conductors, they are drawn in order of seniority 
from those persons on the conductors’ list whp are 
working as brakemen (R. 15). In view of the fact 

that the need for the services of extra conductors 

! 

varies with the amount of traffic and the vacations, 
sick leave, or other absence from service of the reg¬ 
ular conductors, the demand for irregular con¬ 
ductors fluctuates constantlv, and as the deniiand 
fluctuates men are drawn from the irregular list 
to perform service as conductors (R. 15-16). j 

When they work as conductors such employees 
are governed by the agreement between the fail- 
road and its conductor employees (Plaintiffs’j Ex. 
6, R. 39-72). Presumably, when they work as 
brakemen they are governed bv the brakemen’s 
agreement. The conductors’ agreement provides 
that conductors “will retain their rights as br^ke- 

i 

men” (R. 64)—which would appear to mean that 
they retain the rights that brakemen must have 
under the brakemen’s agreement. 

On the Norfolk & Western Railroad, before |his 
dispute began, the craft of conductors was repre¬ 
sented by the Order of Railway Conductors (R. 72) 
and the brakemen by the Brotherhood of Railrpad 
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Trainmen, the appellant herein 2 (R. 5). A dis¬ 
pute having arisen as to which organization should 
represent the conductors, on April 17, 1935, the 
Brotherhood invoked the jurisdiction of the Na¬ 
tional Mediation Board for the certification of the 
proper representative of the conductors’ craft (R. 
7). The Mediation Board accepted the invocation 
of its services and proceeded to investigate the dis¬ 
pute (R. 7). The Board found itself immediately 
faced with the problem of whether employees who 
were on the conductors’ roster and subject to call 
as conductors but who were regularly assigned as 
brakemen (and accordingly also on the brakemen’s 
roster) should be allowed to participate in the con¬ 
ductors’ election. This problem was not an un¬ 
common one, since the system of promotion from 
a lower to a higher ranking craft, with seniority 
rights accruing in both and assignment to the lower 
when jobs are unavailable in the higher, prevails 
generally in the railroad industry. (R. 11-12.) In 
1933 Mr. Justice Gordon, of the Supreme Court of 
the District of Columbia, had ruled in a dispute be¬ 
tween the brotherhood representing the locomotive 
engineers and that representing the firemen that 
persons on the engineers’ roster and seniority list, 
but actually working as firemen, were not eligible 
to participate in an election to determine the engi- 

2 A change in representation does not effect a change in 
the contract of employment nor does it deprive one of 
seniority rights previously acquired. 
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neers’ representative. Brotherhood of Locomotive 
Firemen and Enginemen v. Georgia Southern & 
Florida Railway Co Sup. Ct. D. C., Eq. No. 54,632, 
November 22, 1933. j 

The Board, accordingly, on August 28,1935, pro¬ 
mulgated a ruling limiting the employees eligible 
to vote to those “regularly assigned as Road Con¬ 
ductors or on Road Conductors’ Extra Boards 
* * * as of August 22,1935” (R, 34). Out of a 
total of 605 employees on the conductors’ raster 
(R. 6) only 294 were listed by the Board as quali¬ 
fied to vote, since only that number were reguljarly 
assigned as conductors or on conductors’ extra 
boards (R. 8). The remainder were regularly as¬ 
signed or on the extra lists of brakemen (R. $6), 
although they worked as conductors, many of tljiem 
for a considerable portion of the time (R. 17). 

It is apparent from the allegations of the bill 
(R. 9) and the result of the election (R. 36) tjliat 
the regularly assigned conductors favored repre¬ 
sentation by the Order of Railway Conductors, 
while the irregularly assigned conductors, ^ho 
were regularly assigned as brakemen, desired f:lie 
craft of conductors to be represented by the or¬ 
ganization which represented the brakemen, i. e., 
the Brotherhood of Railroad Trainmen. 

Upon the promulgation of the Board’s ruling, 
the Brotherhood of Railroad Trainmen protested 

i 

to the Board (R. 9). Upon being informed of the 
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protest, the Board stated that any protest or argu¬ 
ment would be considered and received by it after 
the election but before the issuance of any certifi¬ 
cation, and ordered the election to proceed under 
the rule previously approved (R. 9, 10). The 
election was held and resulted in a victorv for the 
Order of Railway Conductors, who received 229 
votes to 31 for the Brotherhood of Trainmen, out 
of 294 employees eligible to vote (R. 36). Iinme- 
diatelv after the election, in accordance with the 
procedure authorized by the Board, the appellant 
filed a brief with the Board setting forth its posi¬ 
tion, and, in addition, requested an opportunity 
for oral argument (R. 10). 

Permission for oral argument was granted, and 
the argument held before the Chairman of the 
Board (R. 10). It is not alleged that appellant 
made any objection to the fact that the chairman 
alone was present or that the appellant sought 
permission or offered to introduce any evidence. 
No evidence was introduced at the hearing by the 
Board or by anv partv. 

On October 11,1935, the Board issued its certifi¬ 
cation based upon the investigation and report 
made to the Board by the mediator. The certifica¬ 
tion reads in part as follows (R. 36) : 

The National Mediation Board directed 
its mediator, H. H. Reed, to investigate the 
dispute and to take a secret ballot to deter¬ 
mine the choice of the employees. Follow- 
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ing is the result of the election as reported 
by the mediator: j 

i 

i 

Number of employes voting for contesting organizations 



For the Broth¬ 
erhood of Rail¬ 
road Trainmen 

For the Order 
of Railway 
Conductors 

Void 

ballots 

Xumbelr of em¬ 
ployes ([lipible 
to vote 

i 

i 

Road conductors. 

31 

229 

2 

1 

i 

294 

_i_ 



I 

The Brotherhood of Railroad Traimjnen 
filed brief and made oral argument before 
the Board in support of their contention 
that brakemen and flagmen, who have passed 
examination for promotion to conductors’ 
jobs and are sometimes so used in an emer¬ 
gency, should have been voted in the electjion 
together with those regularly assigned! to 
conductors’ jobs and those on the conduc¬ 
tors’ extra list. There were 365 such men 
who were regularly assigned or on the extra 
list of brakemen at the time the mediator 
settled upon the list of those eligible to v^te 
for representation of conductors. The 
Board over-ruled this contention in con¬ 
sonance with its settled practice of limiting 
those eligible to vote for representation o{‘ a 
class or craft to those who have a present 
interest in the wages, rules, and working 
conditions of the class whose representation 
is to be determined. To do otherwise woi^ld 
result in permitting men who are entitled 
to vote for representatives of brakemen also 
to vote for representatives of conductors. 

On the basis of the investigation and re¬ 
port of election by the mediator the National 
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Mediation Board hereby certifies that the 
Order of Railway Conductors has been duly 
designated and authorized to represent road 
conductors, employes of the Norfolk and 
Western Railway Company. 

On October 31, 1935, this suit was instituted to 
haye the certification of the Board vacated and set 
aside, and to compel the Board to certify the Broth¬ 
erhood as the representative of the conductors’ 
craft. 

QUESTIONS INVOLVED 

The questions involved fall under two groups: 

I 

Did the action of the Mediation Board comply 
with the procedural requirements of due process 
of law ? 

(a) Was there a hearing? 

(b) Was the hearing defective because oral ar¬ 
gument was held before onlv one member of the 
Board ? 

(c) Was the Brotherhood denied an opportu¬ 
nity to introduce evidence* 

(d) Was the Board required to base its ruling 
upon evidence introduced before it % 

(e) Were there adequate findings? 

II 

Was the action of the Board in adopting the rule 
excluding employees irregularly assigned as con- 
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; I 

ductors beyond its statutory authority or ujnrea- 
sonable or arbitrary? j 

(a) Has the Mediation Board the authority to 

determine the members of a craft entitled to par¬ 
ticipate in an election ? I 

_ i 

(b) If so, is the determination by the Boa^d in 

i 

this case that employees regularly assigned as 
brakemen and irregularly as conductors were not 
members of the conductors’ craft illegal, unreason- 
able, or arbitrary ? I 

The Government is not claiming that the court is 

without jurisdiction to review the action of the 
Mediation Board. See Appellants’ Brief, pp.j 14- 
18, 31-33. | 

THE SCOPE OP THE ISSUES HERE INVOLVED | 

The bill of complaint in this case, it is sub¬ 
mitted, raises only the question of whether all (em¬ 
ployees who are on the conductors’ seniority list 
and who work irregularly as conductors but are 
regularly assigned as brakemen are entitled to \|ote 
as conductors. The question of whether those em¬ 
ployees who may have worked more than 50%i of 
the time as conductors should have been permitted 
to vote is not presented. ! 

The appellants are seeking to have the results) of 
an election set aside. It is well established that jhe 
courts will not set aside an election because of the 
rejection of the votes of a class of voters unless the 
number excluded was sufficient to have changed t|he 
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result of the election. Swepston v. Barton, 39 Ark. 
549; Pickett v. Russell, 42 Fla. 116, 28 So. 764, 770; 
T Yallbrecht v. Ingram, 164 Ky. 463,175 S. W. 1022; 
Madere v. Sellers, 120 La. 812, 45 So. 735; Snyder 
v. Blake, 35 Okla. 294,129 Pac. 34; Pradat v. Ram¬ 
sey, 47 Miss. 24; Deloatcli v. Rogers, 86 N. C. 357; 
Cole v. McClendon, 109 Ga. 183, 34 S. E. 384; Tar- 
box v. Sughrue, 36 Kan. 225, 12 Pac. 935; Cogge- 
shall v. Des Moines, 138 Iowa 730, 117 N. W. 309, 
313; In re Pazdrak’s Contested Election, 288 Pa. 
585,137 Atl. 109; Gunson v. Baldauf, 88 Colo. 436, 
297 Pac. 516; 20 Corpus Juris, 231; Note, 38 L. R. A. 
(n. s.) 1007; Note, Ann. Cas. 1917 E. 475. 

The appellant Brotherhood lost the election by a 
vote of 229 to 31 (R. 36). Appellants must there¬ 
fore show that 198 votes were improperly rejected 
in order to have the election set aside. Appellants 
have alleged that 308 employees whose votes were 
rejected were on the conductors ? seniority list and 
worked as conductors “a substantial portion of 
their time from January 1, 1935'' (R. 17). Since 
the 308 votes thus excluded might have changed the 
result of the election, appellants are entitled to 
urge that this exclusion was improper. 

But appellants have only alleged that “many” 
of these 308 employees “have served a greater por¬ 
tion of their time” as conductors than as brake- 
men (R. 17). They fail to allege that enough of 
these 308 employees to affect the result of the elec¬ 
tion (198 votes would have been necessary) served 
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a greater portion of the time as conductors. 3 They 
do not even assert that a majority of the 308 men 
excluded worked most of the time as conductors. 
Nor do they allege that they attempted to fjrove 
anv such facts to the Mediation Board. 

Under these circumstances, appellants cannot 
base their claim that the election should set 
aside on the exclusion of only those employees 
who worked more of the time as conductors |:han 
as brakemen or on the failure of the Mediation 
Board to take evidence with respect to the projpor- 

i 

tion of the time that individual employees served 
as conductors. For it must be presumed, in |iew 
of the failure of appellants to allege that 198 of the 
employees excluded worked most of the timb as 
conductors, that such is not the case. i 

Since appellants must show that at least 198 
votes were improperly rejected, they are not en¬ 
titled to have the election set aside except on the 
ground that the entire class excluded, regardless of 
the portion of time its individual members worked 
as conductors, should have been permitted to vbte. 

3 Paragraphs 14 through IT of the bill of complaint aljege 
that four individual employees, who are made party plain¬ 
tiffs to the suit, served most of the time as conductors and 
not as brakemen; it is not alleged, however, that these four 
employees are members of a class of 198 employees who 
worked most of the time as conductors. Even if these fpur 
individual appellants had presented their individual clajms 
to the Mediation Board and been improperly excluded fijom 
voting, the court should not set aside the election, since the 
four votes excluded would not have sufficed to overcome pie 
majority of 198. I 
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ARGUMENT 

I 

The action of the Mediation Board complies with the 
procedural requirements of due process of law 

Appellants allege that the order of the Board is 
defective for failure to comply with the require¬ 
ments of due process that a party receive an 
adequate hearing and an opportunity to present 
evidence, and that an administrative body make 
findings based upon evidence as the basis for its 
decision. Although these points are raised in the 
bill of complaint, they were not specifically passed 
upon in the opinion of the lower court. 

It is not disputed that appellants were given per¬ 
mission to file a brief with the Mediation Board 
and to argue the ease orally before the Board, that 
they did file such a brief, and that they argued the 
case before Dr. Leiserson, the Chairman of the 
Board (R. 9-10). Prior to the argument the 
Brotherhood had submitted to the Board “all of 
the facts it had available regarding the names,, 
number, and status of road conductor employees” 
of the railway (R. 9). Xo evidence was taken, and 
the Board based its decision on the facts disclosed 
by the report of the mediator. 

Appellants claim that they received no hearing; 
but the question, more aptly stated, would seem to 
be whether the hearing thev received was sufficient 
to meet constitutional requirements. 
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(a) Was the hearing invalid because oral ^argu¬ 
ment teas held before only one member oj/ the 
Boardf j 

It is alleged that the hearing was inadequate be¬ 
cause held before the Chairman of the Board cjdone, 
and that his comments at the hearing indicated 
that the Board had formed an opinion on the 
matter. 

In the first place, it is submitted that appellants 

l 

are not in a position to contend that the hearing 
was inadequate on the ground that only one mem¬ 
ber of the Board was present, since they made no 
such objection before the Board itself. They have 
not alleged that they made any objection to the 
hearing. If such an objection had been maeje, it 
cannot be assumed that the Board would not have 
adjourned the hearing until another member or 
the other members could have been present, j 
Moreover, it is not a requisite of due process ithat 
there be oral argument at all if the parties are per¬ 
mitted to file briefs. Morgan v. TJyiited States, 
56 S. Ct. 906, decided May 25,1936. The Supreme 
Court of the United States itself decides m|any 
questions on briefs without permitting oral argu¬ 
ment and such procedure is common in various 
courts throughout the country. If due process 
does not require that there be oral argument at jail, 
if briefs are filed and considered, it cannot require 
that all of the members of the Board listen to the 
oral argument. The bill discloses that the Broth- 

87075—36-3 


erhood filed a brief with the Board (R. 10), and 
does not allege that the entire Board did not ex- 
aminei the brief or participate in making the deci¬ 
sion. In the absence of allegation or claim to the 
contrary it must be assumed that all members of 
the Board read the briefs and gave the case thor¬ 
ough consideration. That is all that due process 
requires. 

The recent decision of the Supreme Court in the 
Morgan case, supra, supports this conclusion. In 
that case it was alleged that the Secretary of Agri¬ 
culture had not personally heard or read the evi¬ 
dence, arguments, or briefs and had denied a re¬ 
quest for oral arguments before him personally, 
and that the Secretary had permitted subordinates 
to hear and read evidence and argument, although 
he himself had made the decision. The Supreme 
Court held the hearing inadequate on the ground 
that neither evidence nor argument had been pre¬ 
sented j before the person making the decision. 
But the Court stated (56 S. Ct, 912) that “The re¬ 
quirements are not technical * * *. Argu¬ 

ment mav be oral or written.” In the instant case 
it is not alleged that the Brotherhood objected to a 
hearing before only one member of the Board (as 
did the: plaintiff in the Morgan case object to a 
hearing before a subordinate officer), or that all 
members did not consider the written briefs filed 
or participate in making the decision. 

The hearing cannot be regarded as unfair be¬ 
cause the members of the Board may already have 
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formed an opinion on the issues raised befdre the 
oral argument. The Board had previously ijad an 
opportunity to read the brief submitted. jMore- 
over, the Board was presumably familiar with Jus¬ 
tice Gordon’s decision in the Firemen's cas^, and 
also had been called upon to deal with similar] cases 
themselves in the past. A judicial proceed 1 
not unfair because the judges may know that 
the precedents they will have to decide the cise in 
a certain way, or because before the oral argument, 
after reading the briefs, they have tentatively 
to a conclusion as to the proper decision, 
same would, of course, be true of an administrative 

bodv such as the Mediation Board. 

* 

(b) Were flic appellants denied an opportunity 
to introduce evidenced 

It appears from the bill that when appellants 
sought opportunity to file a brief, permission] was 
granted; when they asked permission to airgue 
orally, permission was granted. But the bill does 
not allege that appellants sought permission tb in¬ 
troduce evidence or that such permission was de¬ 
nied them. In their brief (p. 34) they state that 
they were not allowed to “offer evidence or other¬ 
wise present their side of the case,” but the silence 
of the bill of complaint on this point is most jsig- 
nificant. The Government concedes that the hear¬ 
ing would not be adequate unless the appellants 
had an opportunity to introduce evidence in sup¬ 
port of their contention. But it must be assumed, 
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in view of the absence of allegation in the bill, in 
accordance with the ordinary rules of pleading 
which require a person to allege the facts on which 
he relies, that appellants did not attempt to intro¬ 
duce evidence and that the Board did not refuse 
them permission to introduce evidence. In view 
of the disclosure in the bill itself that the Board 
granted all the requests made by appellants with 
respect to a hearing and argument, the inescapable 
inference from the bill is that if they had sought 
to introduce evidence, such evidence would have 
been received. 

(c) Was the Board required to introduce evi¬ 
dence and to base its decision upon evidence intro¬ 
ducedf 

In this case the Board had received a report 
from its mediator, after investigation, and had 
also received from the Brotherhood a statement of 
facts. No evidence was taken, and the certifica¬ 
tion disclosed that it was based upon “the investi¬ 
gation and report of election by the Mediator’’ (R. 
36 ). 

It is well established that an administrative 
body, in making determinations of fact, must hear 
evidence and base its decision solely upon evidence 
introduced before it and not upon facts disclosed 
by reports in its files. Morgan v. United States, 
supra; Crbwell v. Benson, 285 U. S. 22; Stephens, 
Administrative Tribunals and the Rules of Evi¬ 
dence, pp. 97-98. 


The question presented by this case is whether 
this rule applies when it does not appear that any 
facts are in dispute. Appellants have not specifi¬ 
cally alleged in their bill that there were disputed 
facts and the bill and exhibits themselves aff.rma- 
tively disclose that there were none. 

The fact regarded as controlling by the iVIjedia- 
tion Board was whether the employees help in¬ 
volved were regularly assigned or on the extra list 
of conductors or regularly assigned as brakemen. 
Information as to the assignment of employees is 
obtained as a matter of course from the records of 


the carrier, and it is of such a character that it [can¬ 
not be subject to dispute. The mediator obtained 


this information for the Board. The Brotherhood 

i 

also submitted facts to the Board (R. 9). The 
Brotherhood, and the Order of Railway Conduc¬ 
tors, the other party to the dispute, of course, pnew 
the status of the employees they claimed to repre¬ 


sent. 


It cannot be doubted that the Board, 


the 


Brotherhood, and the Order of Conductors knew, 
and were aware that the others knew, that tnese 
employees were regularly assigned as brakerhen, 
were on both conductors’ and brakemen’s senior¬ 


ity lists, and that they worked only irregularly as 
conductors. Such was the general practice in the 
railroad industry (R. 11-12), and both the Board 
and the unions were presumably familiar with 
those practices with which they were frequently 
called upon to deal. Since the Brotherhood alleges 
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that it submitted all available facts to the Board 
(R. 9), it can be assumed that these facts were 
among those submitted. 

These circumstances make it clear why the 
Board did not seek to have evidence introduced 
and whv the Brotherhood did not offer any evi- 
dence. Both assumed that the facts in the case 
were known and not disputed, and this was true. 
Thus the hearing consisted solelv of argument and 
the submission of briefs. 

When the facts of a case are known to all parties 
and not disputed, due process cannot require that 
there be a trial of facts and introduction of evi¬ 
dence to prove them. And if evidence need not be 
and is not introduced, the Board's decision ob¬ 
viously need not and cannot be based upon facts 
introduced in evidence. 

It may still be necessary, of course, for the 
Board to make findings of fact as the basis for 
its decision. But when the facts are not disputed 
it should be sufficient for the Board to set forth 
the relevant facts in its decision, basing them upon 
its own investigation and upon the common knowl¬ 
edge of persons familiar with the industry. This 
was done in the instant case. If the Board had 
stated in its opinion that the facts were not dis¬ 
puted and that the Brotherhood had not sought to 
introduce evidence, its procedure would have been 
clearly satisfactory. The failure to make such a 
formal statement cannot cause the procedure to be 
unconstitutional. 


21 


It is significant that the Brotherhood ha^ not 
alleged that there were any facts in dispute before 
the Board, or claimed that any of the facts found 
by the Board are untrue. The Brotherhood does 
not allege that it moved for a rehearing beforb the 
Mediation Board after the certification in order 
that evidence might be taken, or on the ground that 
the facts found in the certification were incorrect. 
Indeed, all of the facts deemed by the Board tio be 
controlling are affirmatively set forth in the!bill. 
The problem presented might be different if it were 
alleged that the Board erroneously proceeded on 

i 

the assumption that the facts were undisputed or 
that the Board’s findings were unfounded. 'But 
after appellants have without objection acquiesced 
in the Board’s treating the case as if no facts \Vere 
disputed and accordingly in need of evidentiary 
proof, and when they do not now make any claim 
to the contrary, their present contention that this 
procedure was arbitrary and violative of ^ue 
process because of the failure to take evidence 
seems clearly specious. 4 

The case of Hitchcock v. Smith, 34 App. d| C. 
521; affirmed, 226 U. S. 53, is closely in point. | In 
that case—which, as will be pointed out, resembles 

4 The allegation in Paragraph 19 of the bill that the 
Board's action was illegal for failure to show any basis 
for its findings (R. 25) is clearly a conclusion and net a 
statement of fact admitted by the motion to dismiss. The 
motion admits only the specific allegation as to what the 
Board did, and not appellants’ conclusory characterization 
of them. 
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this one in many respects—the question was 
whether particular publications were entitled to 
second class mailing privileges. The only relevant 
fact was the content of the publications in issue,, 
and this, in the nature of things, could not be and 
was not subject to dispute. The case is significant 
here because, although a brief was submitted, no 
evidence was introduced and no oral argument per¬ 
mitted before the official responsible for the deci¬ 
sion, the Third Assistant Postmaster General. 

The Postmaster General, acting through the 
Third Assistant Postmaster General, notified the 
appellee that he would be granted a hearing to 
show cause why the second class mailing privilege 
of certain publications should not be revoked and 
why third class postage should not be charged for 
the transmission of such publications through the 
mails. The day before the hearing was to be 
held, a representative of appellee appeared at the 
office of the Third Assistant Postmaster General 
and submitted a printed answer or brief, and on 
the next day returned to inquire whether the Third 
Assistant Postmaster General wished to ask him 
any questions about the matter. The representa¬ 
tive did not see the Third Assistant Postmaster 
General but was referred to the Superintendent of 
the Classification Division, who informed him 
that he had examined the brief. Although the wit¬ 
ness asked permission to see the Third Assistant 
Postmaster General, he did not attempt to file any 
papers apart from his printed brief, to make any 
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argument, or to introduce evidence. The trial 
court enjoined the enforcement of the order is¬ 
sued by the Post Office Department revokinjg ap¬ 
pellees second class mailing privileges oiji the 
ground that appellees had not been granted] ade¬ 
quate legal hearing. This court stated (34 App. 
D. C. at pp. 528-529) : j 

The next question is whether appellees 
were accorded a hearing. In determining 
this question it must be remembered that no 
fixed and arbitrary rule has been laid down, 
and that hearings of such a nature arei nec¬ 
essarily much more informal than judicial 
hearings. Palmer v. McMahon, 133 llJ. S. 
660, 33 L. ed. 772,10 Sup. Ct. Rep. 324. Due 
process of law, in a case like the prebent, 
is had when full opportunity is presented 
to introduce all the evidence and argun ents 
which the party interested deems important, 
and to be confronted with witnesses against 
him, he having had notice of the question at 
issue. * * * 

In this case a written answer was submit¬ 
ted. The representative of appellees di4 not 
ask to introduce witnesses. There was 
no denial of the privilege of being Con¬ 
fronted with opposing witnesses, because 
none were produced by the Department. It 
was not necessary for the Department offi¬ 
cials to discuss the case with the represen¬ 
tative of appellees. They had read the com¬ 
prehensive answer submitted, and, in | the 
light of its contents, had no further ques¬ 
tions to ask. No advantage can be taken of 
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the failure of the Third Assistant person¬ 
ally to see appellees’ representative, because 
the testimony shows that that official, before 
reaching a decision, considered the answer 
submitted, and it fails to show that appel¬ 
lees’ representative desired or offered to 
make an argument. The testimony of Mr. 
Heines leads irresistibly to the conclusion, 
suggested in one of his answers, that his 
real object in appearing before the Depart¬ 
ment was to gain further information con¬ 
cerning the attitude of the Department to¬ 
ward the publication mentioned in the cita¬ 
tion, and not to make an argument before 
anyone. It is, we think, clear that had he 
desired a hearing before the Third Assist¬ 
ant, full opportunity would have been given 
him. 

The decision of this court was affirmed by the Su- 
preme Court of the United States. That Court, 
speaking through Mr. Justice Holmes, said (226 
U. S. at p. 61) : 

* * * the official was not called on to state 
reasons or to discuss—his only dutv was to 
hear, and beyond offering the printed brief 
the plaintiff's representatives showed no de¬ 
sire to be heard. This is not a case in which 
even by manner or indirection the plaintiffs 
were prevented from offering material evi¬ 
dence. 

Comparison of that case with the present one 
shows that: 

(1) In neither were any facts disputed. 
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(2) In neither did the complaining partyf offer 
to introduce evidence. 

(3) In neither was any evidence introduced. 

(4) In both a written brief or argument was 
filed. 

(5) In neither was oral argument held tyefore 
the officer or body making the decision. 

(6) In both there was oral presentation before 
a subordinate officer, or minority of the Boa::d; in 
the present case there was no objection oik this 
score, whereas in the Smith case there wjis an 
unsuccessful effort made to see the Third Assist¬ 
ant Postmaster General. 

(7) In both, in the absence of evidenc^, the 
decision was based upon facts revealed by the 
investigation. 

(d) Were adequate findings made? 

Appellants have alleged that the certification of 
the Board is invalid because of the absence of find¬ 
ings. The decision itself would seem to be the 
complete answer to this contention. Although 
short, the decision contains both findings o i fact 
and the reasons for the conclusion reached, j The 
relevant portions of the decision have been quoted 
in full on pages 8-10 of this brief. Examination of 
the decision indicates that the Board found! that 
there were 365 employees who had passed the ex¬ 
amination for promotion to conductors’ job$ and 
were sometimes so used in emergencies but who 
were regularly assigned or on the extra li$t of 
brakemen at the time the list of those eligible to 
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vote for representation of conductors was deter¬ 
mined. Such men were not regularly assigned as 
conductors or on the conductors’ extra list. 

Upon these facts the Board excluded from the 
conductors’ election the men regularly assigned as 
brakemen but not as conductors “in consonance 
with its settled practice of limiting those eligible 
to vote for representation of a class or craft to 
those who have a present interest in the wages, 
rules, and working conditions of the class whose 
representation is to be determined.” 

The finding contains the ultimate facts upon 
which the exclusion of the employees from voting 
was based—the fact that thev were regularlv as- 
signed as brakemen and worked onlv irregularly 
as conductors. Findings need not be comprehen¬ 
sive in scope; it is sufficient that the basic and es¬ 
sential facts upon which the decision is founded be 
set forth., United States v. Baltimore cf* Ohio 
Bail road, 293 U. S. 454,464, 465; Florida v. United 
States, 282 U. S. 194, 215. 

II 

The determination by the Mediation Board should not 
be set aside since it is neither arbitrary, unreasonable, 
or otherwise illegal 

(a) The Mediation Board has the authority to 
determine who are the members of a craft entitled 
to participate in an election. 

The Railway Labor Act provides that “the ma¬ 
jority of any craft or class of employees shall have 
the right to determine who shall be the representa- 
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tive of the craft or class for the purposes <j>f this 
Act” (Sec. 2, Fourth) and that “the carrier shall 
treat with the representative” certified Uv the 
Mediation Board “as the representative of the 
craft or class for the purposes of this Act” (Sec. 
2, Ninth). 

It is thus clearly contemplated that the crjaft or 
class shall be the representation unit, and that all 
members of the class or craft have the right to 
participate in the selection of representatives. 

In many elections conducted under the Actjprob- 

lems arise as to which employees are members of 

the class or craft involved. Obviouslv, every one 

who claims to be a conductor cannot therebv have 

* 

his vote counted in a conductors- election, fob oth¬ 
erwise bystanders or former employees or [engi¬ 
neers or brakemen might vote in a conductors | elec¬ 
tion and thus control the conductors’ choice of 
representatives. If an election is to be limited to 
those employees who are actually members of the 
craft involved, it is essential that some impartial 
person or agency have power to determine which 
persons properly belong to the craft. Such exter¬ 
mination must as a practical matter be made bv the 
agency authorized to conduct the election.. It 
would not have been practicable to burden the Fed¬ 
eral Courts with the task of determining the eligi¬ 
bility of each voter in the many elections conducted 
under the Act. Nor would it have been wise to 
have left the result of each election in doubt until 
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the courts could determine all of the questions of 
eligibility. 

The administrative agency authorized by Con¬ 
gress to conduct elections under the Act is the 
National Mediation Board. The Board is specifi¬ 
cally authorized to 4 ‘designate who may participate 
in the election'’ and to “establish the rules to gov¬ 
ern the elections” (Section 2, Ninth). This provi¬ 
sion authorizes the Mediation Board to determine 
which employees are members of the class or craft 
involved. The Board cannot, of course, act arbi¬ 
trarily; its decisions are subject to review by the 
courts. But within the bounds of reasonableness, 
the Board may determine the employees who are 
members of the craft involved. 

Appellants argue that since the 308 employees 
excluded are in fact members of the conductors’ 
craft the Board is not authorized to exclude them 
from voting. This argument assumes the point to 
be decided. It is, of course, true that the Act does 
not authorize the Board to exclude members of a 
craft or class from participating in the choice of 
representatives in the craft or class. But in au¬ 
thorizing the Board to “designate who may partici¬ 
pate in the election,” the Act does authorize the 
Board to decide who the members of the class 
or craft are, and to exclude those whom it decides 
are non-members. In the instant case the Board 
excluded the votes in issue only after deciding that 
the voters yrere not members of the conductors' 
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craft at the time of the election. The decision of 
the Board on a subject entrusted to it by Congress 
is conclusive unless set aside by a court. 

After the Board has reached a determinatioh any 
party may have the decision reviewed. Bijt the 
question then before the court is not the safiie as 
that determined in the first place by the Mediation 
Board. For the court is then not faced with the 
problem of deciding cib initio who the members of 
the craft are, but only with the question of whether 
the Board has exceeded its authority by acting un¬ 
reasonably, arbitrarily, or otherwise illegally. 
(See pp. 29-31, infra.) j 

(b) The court should not set aside the nil ill g of 

the Mediation Board, since it is neither arbitrary 

! 

nor unreasonable. 

i 

There can be no dispute as to the test tjo be 
employed by a court in reviewing the orders c|f an 
administrative tribunal. On questions of fact the 
finding of the administrative body is not to bp set 
aside unless arbitrary and unreasonable. Se^ St. 
Joseph Stock Yards Company v. United State 56 
S. Ct. 720; Interstate Commerce Commission v. 
Union Pacific Bail road, 222 U. S. 541, 547; U rated 
States v. Louisville & Nashville Railroad, Com¬ 
pany, 235 17. S. 314, 320. In Morgan v. UAited 
States, 56 S. Ct. 906, 910 (decided May 25, ld|36), 
the Court said: 

When the Secretarv acts within the S au- 
thoritv conferred by the statute, his findings 
of fact are conclusive. 
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“Whether he [the Administrator] decided right 
or wrong is not the question.’' United States ex 
rel. Riverside Oil Company v. Hitchcock, 190 U. S. 
316. In Bates and Guild Company v. Payne, 194 
U. S. 106, at 109, the Court stated: 

The rule upon this subject may be sum¬ 
marized as follows: That where the decision 
of questions of fact is committed by Con¬ 
gress to the judgment and discretion of the 
head of a department, his decision thereon 
is conclusive; and that even upon mixed 
questions of law and fact, or of law alone, 
his action will carry with it a strong pre¬ 
sumption of its correctness, and the courts 
will not ordinarilv review it. although they 
may have the power, and will occasionally 
exercise the right of so doing. 

c o 

Even if the “question is one of law rather than 
one of fact and, as such, subject to judicial review, 
the decision of the Post Office Department is never¬ 
theless entitled to great weight, and, unless clearly 
erroneous, ought not to be disturbed/’ Hitchcock 
v. Smith, 34 App. D. C. 521, 530, affirmed 226 U. S. 
53, 58/ See St. Joseph Stock Yards Company v. 
United States, supra. Compare Faivcus Machine 
Company v. United States, 282 U. S. 375, 378; 
Brewster v. Gage, 280 U. S. 327, 336; Norwegian 
Nitrogen Products Company v. United States, 288 

5 Neither constitutional nor jurisdictional facts, which may 
be determined de novo by the courts (Crowell v. Benson, 
285 U. S. 22; St. Joseph Stock Yards Company v. United 
States , 56 S. Ct. T20), are here involved. 




U. S. 294, 315; Boske v. Comingore, 177 IT. S.}459, 
470. | 

The question decided by the Mediation Boaijd in 
this case would seem to be one of ultimate fajct— 
whether on certain primary facts not in dispuje, a 
particular group of employees should be classified 
as members of the road conductors’ craft at a par¬ 
ticular time, and thus entitled to vote in the con¬ 
ductors’ election, or whether they should be classi¬ 
fied as members of the brakemen’s craft. It isiun- 

! 

disputed that there were a number of employees 

who had passed the examination for conductor and 

were on the conductors’ seniority list and roster, 

and that these employees were also on the bra]ke- 

men’s seniority list and roster. They did not have 

%/ •/ 

regular assignments as conductors, but were regu¬ 
larly assigned and employed as brakemen. Tljiey 
were employed as conductors irregularly whenever 
openings occurred, but were otherwise employed) as 
brakemen. Some of them worked a considerable 
portion of the time as conductors and some did hot. 

i 

The only question presented here is whether all 
such employees should be permitted to vote as ccln- 

i 

ductors, regardless of how little time they worked 
as conductors. Appellants have taken the position 
that all of the excluded employees should have been 
permitted to vote. They have not suggested that 
the ruling of the Mediation Board is unreasonable 
or defective in any other respect—or that any otli^r 
rule defining the conductors’ craft should ha^e 
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been adopted except one which would have per¬ 
mitted all of the 308 employees excluded to par¬ 
ticipate in the election. It seems obvious that the 
reason that appellants have not proposed any other 
test (such as one which would have allowed those 
employees who worked over 50% of the time as con¬ 
ductors to vote) is that they cannot show that 198 
of the employees excluded would have been quali¬ 
fied to vote under anv other reasonable test. The 
bill does not state facts which would support any 
contention that 198 of the men excluded would 
have qualified under any test. As has been pointed 
out .(supra, pp. 11-12), unless appellant can show 
that 198 votes were erroneously rejected, the 
election cannot be set aside. 

With the issue thus limited to the validity of the 
Board's action in refusing to permit all employees 
on the conductors’ roster and seniority list to vote 
even if they worked only a small proportion of the 
time as conductors, the answer seems clear. The 
mere fact that a man’s name is on the conductors’ 
roster and seniority list does not make him a pres- 

i 

ent member of the conductors’ craft entitled to 

vote as a conductor, if he worked only as a brake- 

man or if he worked as a conductor a verv small 

* 

proportion of the time. If a man works one day a 
year as a conductor and the rest as a brakeman, it 
cannot well be subject to dispute that he is a mem¬ 
ber of the brakemen’s and not of the conductors’ 
craft for that year. A person has a right to be 
represented in negotiating working agreements 
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with a carrier only in the craft in which he is pres¬ 
ently employed, not in a craft in which he may be 
employed at some indefinite time in the future, 
even if he is assured that he will be so employed 

i 

ahead of other people if openings occur. Thb sole 
significance of being on a roster and seniority list 
is that an employee has such assurance, j Nor 
should the fact that a person fills in temporarily as 
a conductor be material. 

Many persons work both as conductors | and 
brakemen, and the question arises as to where; the 
line should be drawn. If it be admitted that per¬ 
sons regularly assigned as brakemen who worjv ir¬ 
regularly as conductors only a small proportion of 
the time should not be allowed to vote in the bon- 
ductors’ election, it is clear that a line musp be 
drawn some place. | 

The statute imposes upon the Mediation Bbard 
the function of deciding who shall participate in 
an election. The function of drawing the lirie is 
therefore placed upon the Board, not upon! the 
courts. The Board determined that the “regular 
assignment” was the most satisfactory place for 
drawing the line. If an employee is regularly as¬ 
signed as a conductor, he votes as a conductor!; if 
he is regularly assigned as a brakeman, he voteb as 


a brakeman. In order to include in the conductors’ 
class the group of employees who are first drawn 
upon to fill vacancies as conductors the Board ^ilso 
classified employees on conductors’ extra boards as 
conductors. This determination would seem tb be 
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an entirely reasonable one. Possibly the line 
might have been drawn some other place. It 
might have been reasonable to hold that the persons 
who worked over 50% of the time as conductors 
during the month or year preceding the election 
should be classified as conductors—although it does 
not appear that the result of the present election 
would have been different if such a rule or any 
other reasonable test had been adopted. But that 
is onlv an alternative method, which immediatelv 
present? the difficulty of fixing upon an arbitrary 
period as its base. Entirely different results might 
be attained if the base period was 30 days, 90 days, 
6 months, a year, or 2 years. The Board cannot be 
regarded as unreasonable in selecting the method 
followed. As has been pointed out, the question 
is not whether a court might have approved a dif¬ 
ferent method, but whether the court can sav the 

i • + 

Board acted arbitrarily The Mediation Board is 
faced with many problems of the same kind during 
the course of a year, and is presumably fully famil¬ 
iar with the difficulties presented, and its deter¬ 
mination of these questions should be accorded 
great weight by the courts. No one is deprived of 
representation by the Board's ruling; for the 
Board decided onlv that a certain class of em- 
ployees were to be represented in one craft rather 
than another. 

Moreoyer, it is significant that the decision of 
the Mediation Board followed a decision of Mr. 
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Justice Gordon, of the Supreme Court 
trict of Columbia. In Brotherhood of 

1 I 

Firemen and Enginemen v. Georgia Southern & 
Florida Railway Company (Equity No. 5ji,632, 
Nov. 22, 1933), a similar problem was raisedj with 
respect to the voting of employees of the engineers’ 
roster and seniority list who were actually fork¬ 
ing as firemen at the time of the election. | The 

. 

relationship between locomotive engineers and fire¬ 
men is the same as that between conductor^ and 
brakemen. In his opinion Justice Gordon sajkl: 

i 

Hunt, a demoted engineer, is now a | fire¬ 
man. Cooey was demoted from an engineer 
to a fireman and then furloughed and is now 
out of the service. Hunt and Cooe^ are 
holding seniority rights on the list of Engi¬ 
neers but are not employed as engineers. 
Hunt is employed as a fireman and Coo^y is 
furloughed out of the service. They may 
possibly, if traffic and business increase sub¬ 
stantially in the future, be reemployed as 
engineers and thus again raised to the Engi¬ 
neer class. In the meantime, they both have 
their full representation under the Railjway 
Labor Act, full right to vote, of collective 
bargaining, collective action, and ^elf- 
organization in the fireman class. 

If plaintiffs’ contention should prevail it 
would secure for firemen and furloughed 
firemen double vote and double representa¬ 
tion in two crafts and classes at once if tihey 
hold seniority rights in both crafts. 


of the Dis- 
Locorhotive 
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The act deals with the present status and 
the present interests of an employee and not 
with potential future status and potential 
future interests. 

i ! 

The line drawn bv the Mediation Board has the 

«/ 

advantage that it does not permit an employee to 
vote in a number of crafts at the same time. Ap¬ 
pellants contend that all brakemen who are quali¬ 
fied to work as conductors (at least if they work 
occasionally as conductors) shall be permitted to 
vote both as conductors and brakemen. The con¬ 
sequence of this would be that one railroad em¬ 
ployee, working 40 hours per week, might have 
one vote for one representative, while another em¬ 
ployee, also working 40 hours, but working 2 hours 
in one craft and 38 in another, would have two 
votes. Others might conceivably have 3 or 4 votes. 
The brakemen on every road might be able to de¬ 
termine both their own and the conductors’ rep¬ 
resentation, since there are more brakemen than 
conductors, and since a great many of them are 
probably on both the brakemen’s and conductors’ 

I 

rosters. This is really what appellants are seeking 
to do on the Norfolk & Western Railwav. Simi- 
larly, the firemen might determine the representa¬ 
tion for the engineers as well as for themselves. 

Appellants argue that if a person works in two 
crafts he should be entitled to vote in two crafts, 
regardless of what proportion of the time he 
spends in each. But if a man is regularly assigned 
to one craft and permitted to substitute tempo- 
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rarily in another when regular employees iifL the 
latter are absent, he is not properly regarded as 
working in two crafts, but as working in onej and 
substituting in another. A District Judge i& not 
both a Circuit Judge and a District Judge becjause 
he occasionally sits with a Circuit Court of Ap¬ 
peals when one of the Circuit Judges is absent. A 
corporal is not both a sergeant and a corporal be¬ 
cause he acts as sergeant when the sergeant is 
away. A teacher employed to teach mathematics 
does not become a history instructor because he 
substitutes for the history teacher when the lajtter 
is sick. And, similarly, in the skilled crafts a per¬ 
son in a craft of lower rank who acts as substitute 
in the next highest craft does not become a meniber 
of both just because he is called upon to work] oc¬ 
casionally in the latter. In every branch of biisi- 
ness or professional activity it is customary |for 
persons employed in lower ranks to be called u^on 
temporarily to fill in the higher grades; and it is 
usually the case that such persons will be first pro¬ 
moted to fill vacancies in the higher grades. But 
it is not thought that such persons become members 
of the higher ranking group because they are next 
in line and fill temporary vacancies. 

The decision of the Mediation Board in classify¬ 
ing employees in crafts according to the regular 
assignment thus accords not only with judicial 
precedent but also with common understanding. 

It is also alleged that the action of the Media¬ 
tion Board is arbitrary and unreasonable because 


38 


the Board fixed upon August 22, 1935, as the date 
for determining the employees who were regularly 
assigned as conductors or on conductors’ extra 
boards. It is obvious that if the test approved by 
the Board was to become operative, the Board 
must fix upon some date for determining those 
eligible to vote. It is not alleged that August 22, 
1935, was chosen for anv arbitrarv reason, or that 
any other date would have been more satisfactory. 
The notice of election was issued on August 28, 
1935, and the election commenced on August 31, 
1935. The date, August 22, may have been chosen 
because it was the date upon which the representa¬ 
tive of the Board checked the railroad’s pay roll 
in order to determine the names of the men regu¬ 
larly assigned as conductors. In any event the 
mere choosing of a particular date, a few days be¬ 
fore the iholding of an election, when some date 
must be chosen, cannot be regarded as arbitrary 
or unreasonable. 

CONCLUSION 

It is respectfully submitted that the judgment of 
the court below should be affirmed. 

John Dickinson, 

! Assistant Attorney General. 

Leo F. Tierney, 
Wendell Berge, 

Special Assistants to the Attorney General. 

Robert L. Stern, 
Special Attorney. 
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April Term, 1936 


No. 6665 


Brotherhood of Railroad Trainmen, in its own yight, 
and as the actual and legally designated repre¬ 
sentative of road conductors in the employ ojf the 
Norfolk & Western Railway Company, Hammett 
(). Fitzpatrick, et al., Appellants , 

v. 



National Mediation Board, William M. Leise^son, 

et al., Appellees. ! 


APPELLANTS’ REPLY BRIEF 


This brief is filed in accordance with leave hereto¬ 
fore granted by the Court. Upon considering ! the 
Brief for Appellees, heretofore filed herein, the j ap¬ 
pellants concluded that certain matters therein Con¬ 
tained should be specifically answered. While apjpel- 
lants believe that most of the comments and arguments 
herein set forth could well be presented by oral argu- 
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ment, the limited time for oral presentation of the case 
and the desire of appellants to reduce certain of the 
points to writing for ready reference and the conveni¬ 
ence of the Court prompted the request for leave to 
file this reply brief. 

Care has been taken to avoid repeating the argu¬ 
ment contained in the Brief for Appellants, heretofore 
filed. No effort has been made to categorically answer 
everything in the Brief for Appellees. On the con¬ 
trary, only certain propositions are discussed herein 
under the following points, namely: 

1. The apparent attempt of the appelles to answer 
the case by calling the employees in question 
“brakemen.” 

2. The question as to the jurisdiction and powers 
of the National Mediation Board in “designat¬ 
ing’ 9 who may participate in an election. 

3. A discussion of the decision of Justice Gordon 
in Equity No. 54,632. 

4. Thb question of the validity of the Board’s ac¬ 
tion as a matter of procedure. 

5. Thjs case presents a judicial question which 
must be decided bv the Court on the law and 
the facts. 

The argument presented in this, the Appellants* 
Reply Brief, will accordingly be presented hereinafter 
under the points and in the order above set forth. 

The Apparent Attempt of the Appellees to Answer the 

Case by Calling the Employees in Question “Brake- 

men”. 

The impression gained by the appellants from read¬ 
ing the Brief for Appellees is that the appellees en¬ 
deavor to answer the case in the main by calling the 
employees in question “brakemen.’* Statements con- 
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veving this impression appear at intervals throughout 
the Brief for Appellees. Too much space woijld be 
required to make specific reference to each such state¬ 
ment; but a few may be quoted as being illustrative, 

namelv: 

* 

‘ 4 When they work as conductors such employees 
are governed by the agreement between the rail¬ 
road and its conductor employees * * *. Presum- 
ably, when they work as brakemen they are\ gov¬ 
erned by the brakemen 1 s agreement. 11 (Italics 
supplied.) (Page 5.) 

“The Board found itself immediately faced with 
the problem of whether employees who were on 
the conductors’ roster and subject to call as, con¬ 
ductors but who were regidarly assigned as brake- 
men {and accordingly also on the brakemenros¬ 
ter) should be allowed to participate in the! con¬ 
ductors’ election.” (Page 6.) (Italics supplied.) 

“Apellants contend that all brakemen whty are 
qualified to work as conductors (at least if |they 
work occasionally as conductors) shall be | per¬ 
mitted to vote both as conductors and brakerqen.” 
(Page 36.) (Italics supplied.) 

These, and many other such statements, tend to con¬ 
vey the idea that the appellants, that is, the 308i em¬ 
ployees in question, are really brakemen, that jthev 
have their rights as brakemen, and they are attempt 
ing to step out of their class and assert rights in an 
additional class. 

The argument is advanced that no employee should 
be entitled to vote in more than one craft or class; 
and that since the Board has said that the meji in 
question may vote as brakemen they cannot therefore 
vote as conductors. In the first place, the appellants 
are not at all convinced that an employee may not 
acquire and have vested rights in two crafts or classes, 


which would entitle him to vote in an election to deter¬ 
mine the representative of each; but it is unnecessary 
for the appellants to base their case on this premise. 
If a right to vote in two crafts or classes be recog¬ 
nized, such an argument could in no sense be advanced 
against the appellants establishing their rights in the 
conductors craft; while, on the other hand, if the 
Court be of the opinion that the law intends that an 
employee should only vote in one craft or class, the 
fact that the employees in question can establish that 
they are members of the craft or class of conductor 
employees would have the effect of depriving them of 
a vote in the brakemen's craft or class, and not the 
converse. 

TVe are not concerned in this case with any dispute 
over the representative for the craft or class of brake- 
men; and the case here should not be sidetracked onto 
a discussion of the hypothetical question of whether 
these men would be entitled to vote for the represen¬ 
tative of the brakemen’s craft or class. That question 
may be disposed of when and if it should arise. How¬ 
ever, in passing, it might be noted that if the Board’s 
standard or policy of using “regular assignment” as 
a test be upheld, the result would doubtless be that the 
308 employees here in question would be deprived of 
a right to vote for the representative of any craft or 
class, since it is apparent that they were not “regu¬ 
larly assigned” in either craft or class. They can be 
“regularly assigned” as conductors as the needs of 

O v C* 

the carrier may require; but they cannot be “reg¬ 
ularly assigned” as brakemen, unless thev are de- 
moted bv the carrier or thev voluntarily relinquish 
their rights as conductors. The record discloses that 
no demotion or voluntary relinquishment of conduc¬ 
tor’s rights is involved in this case. 
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No problem relating to distinguishing betweeij over¬ 
lapping classes, as is suggested by the appellees, was 
presented. The duty of the Board, as is hereinafter 
discussed, was to designate all of those employees who 
were members of the road conductors’ craft or class 
as eligible to participate in the election. It may be 
noted that a conductor employee earns seniority as a 
conductor and as a brakemen; and only conductor em¬ 
ployees are entitled to vote for the representative of 
their craft or class. The fact that the employbes in 
question hold seniority rights as brakemen cannot, 
therefore, be any bar to their membership in the con¬ 
ductors craft or class. The distinction may be found 
in the converse of the situation, namely, no brakeman 
employee can earn seniority rights as a conductor. 

A further word about the suggestion of the appellees 
that the employees in question were “ regular] y as¬ 
signed brakemen”: The record discloses that the em¬ 
ployees in question had worked a substantial portion 
of their time on assignments as conductors during the 
period from January 1, 1935, up to the date <}f the 
election, and many of them worked a greater portion 
of their time on assignments as conductors than on 
assignments as brakemen. Obviously, these men could 
not have been ‘ 4 regularly assigned” as brakemen and 
at the same time work a substantial portion of [their 
time or a greater portion of their time on assignments 
as conductors. 

The judgment appealed from in this case was based 
upon an issue of law raised by the appellees’ njotion 
to dismiss. It is fundamental that the motion tb dis¬ 
miss admitted all the facts well-pleaded. The law 
does not recognize any such thing as a speaking de¬ 
murrer, and the appellees cannot infer or assume facts 
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not contained in the record to support their argument 
in this case. 

Griffing vs. Gibb, 2 Black 519; 17 L. Ed. 353. 

Ste\yart vs. Masterson, 131 U. S. 151; 33 L. Ed. 

114. 

The facts contained in the record have been dis¬ 
cussed in the Brief for Appellants heretofore filed, 
and it is not our desire to repeat them. In a few 
words, it may be stated that the record in this case 
discloses that the 308 road conductor employees were 
given examinations (which they passed), promoted to 
the craft or class of road conductor employees, given 
certificates as such, and placed on the carrier’s roster 
of conductor employees; that they serve the carrier 
under and bv virtue of the terms of the working agree- 
ment between the carrier and its conductor employees, 
and are subject to the continuing authority of the car¬ 
rier under that agreement; that they may be and were 
required to serve the carrier on assignments as brake- 
men, when no conductor assignment was available, but 
not otherwise; and that during a reasonable time prior 
to and at the date on which the election was held thev 
had served the carrier a substantial portion of their 
time on assignments as conductors. In this respect 
they were in no different status from the 294 conduc¬ 
tors who were permitted by the Board to vote in the 
election. The only difference between those 294 em¬ 
ployees and the 308 employees in question was that 
the 294 employees were “regularly assigned,” or on 
“extra boards” where such were maintained. 

The effect of these allegations of facts in relation 
to the relief to which the appellants are entitled is 
hereinafter discussed. As facts, the appellants believe 


that there can be no question but that these allegations 
establish the employees in question as “ employees in¬ 
volved,” “employees interested in the dispute,” and 
members of the 64 craft or class” of road conductor 
employees. The allegations establish a present, vested 
and substantial interest on the part of these employees 
in the wages, hours and working conditions of the road 


conductors craft or class. 

The statements of the appellees are, therefore, no 
answer to the problem that is presented. The Board 
cannot lawfully deprive the employees in question of 
their vested rights as conductors by voluntarily grant¬ 
ing or conceding them rights as brakemen. To approve 
the action of the Board in depriving the employees 
in question of a right to vote in the election upon the 
premise that the Board chooses to call them 4 ‘brake- 
men,” is to recognize an authority in the Board to 
limit participation in an election to a portion of the 
craft or class in question, and to confiscate the rights 
of the others by preventing them from participating. 
The authority of the Board is hereinafter discussed. 
The Act recognizes the right of each member of the 
craft or class in question to vote for his representa¬ 
tive. It is he “who may participate” in the election. 
Calling the employees in question “brakemen” as¬ 
sumes the point to be decided, apart from assuming 
facts not contained in the record. 


The Question as to the Jurisdiction and Powers of the 
National Mediation Board in “Designating” ^Tho 
May Participate in an Election. 

The appellants disagree with the position taken by 
the Government as to the jurisdiction and powers of 
the National Mediation Board. The appellants |con- 
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tend that the Board has no authority to define the 
terms “craft or class,” or to limit the employees eli¬ 
gible to participate in the election held for the pur¬ 
pose of determining the representative of their craft 
or class; and the appellees, apparently, contend the 
Board has the discretionary authority to decide who 
may be eligible to vote in any election which they hold. 

Section 2, Ninth of the Act provides that: 

“The Board shall designate who may partici¬ 
pate in the election and establish the rules to gov¬ 
ern the election, * * * ”. (Italics ours.) 

It is apparent that the Act directs the Board, in 
this connection, to do two things, namely; first, des¬ 
ignate who may participate in the election; and, second, 
establish the rules to govern the election. It is sig¬ 
nificant that as to the former the word “designate” is 
used, while as to the latter the word “establish” is 
used. 

The record clearly shows that, under the guise of 
establishing the rules to govern the election, the Board 
“designated” who might participate in the election. 
Xo distinction was made in the notice of election as to 
the difference in the functions that were authorized 
to be performed by the Board; and both duties were 
sought to be accomplished by one action. While the 
appellants do not contend that the Board cannot prop¬ 
erly give notice of the persons desginated as eligible 
to participate in the election in the same document 
that gives (notice of the rules established to govern the 
election, it is contended that the Board cannot use its 
authority to establish the rules to govern the election 
as a means of “designating” who may participate in 
the election, which it obviously did in this case. The 







functions authorized by the Act are entirely separate 
and distinct. 

The position taken by the Government may be found 
in the statements appearing on pages 3 and 33 of the 
Brief for Appellees, namely: j 

i 

Page 3—“This proceeding involves a ride of the 
Mediation Board limiting the employees 
eligible to participate in an election * * 
Pursuant to its authority to designate who 
might participate in the election, the IJoard 
de/jined the class of persons eligible fori par¬ 
ticipation * * * ’’. I 

Page 33—“The statute imposes upon the Mediation 
Board the function of deciding who shall 
participate in an election. * * * The Board 
determined that the ‘regular assignment’ 
was the most satisfactory place for drawing 
the line.” (Italics ours.) 

Apparently the Board considered the word “desig¬ 
nate,” which is used in the Act, to be synonymous 
with the word “determine.” Webster’s New Interna¬ 
tional Dictionary (2nd Edition) gives the meaning of 
“designate” as: 

“To mark out and make known; to point put; 
to name; indicate; show; to distinguish by mjirks 
or description; to specify; as to designate\ the 
boundaries of a country, the persons to be ar¬ 
rested—.” 

The same authority gives the meaning of “deter¬ 
mine” as: j 

i 

“To set bounds or limits to; variously: Tcj fix 
the boundaries of; to limit in extent, scope, btc; 
* * * To fix conclusively or authoritatively; vari¬ 
ously: To settle a question or controversy ab<i)ut; 

i 
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to decide by authoritative or judicial sentence, as, 
the Court has determined the cause; to fix the form 
or character of beforehand, as by decree; to or¬ 
dain; to foreordain.’’ 

The Supreme Court of New Jersey, in the case of 
State v. Trustees of School-District, 52 X. J. L. 104, 
18 Atl. 683, construed the word “designate” as fol¬ 
lows : 

“Moreover, the word used to express the func¬ 
tion of the trustees in this respect is quite inap¬ 
propriate to the meaning claimed by defendants. 
To ‘designate’ is not to select or determine upon, 
but to show; to point out; to specify.” 

The appellees contend that, as a practical matter, 
the Board must determine who are eligible to partici¬ 
pate in the election (Appellees’ Brief, pages 27, 28); 
that it is necessary to draw the line somewhere (Ap¬ 
pellees’ Brief, page 33); and that the use of “regular 
assignment” was reasonable and within the jurisdic¬ 
tion of the Board to decide upon (Appellees’ Brief, 
pages 33, 34, 36). The appellants have covered on 
pages 18 to 30 of the brief heretofore filed by them, 
their contention that the Act clearly contemplates that 
every employee, “interested in the dispute,” “invol¬ 
ved,” member of the “craft or class,” is entitled, as 
a matter of right, to vote in the election; and that the 
use of any policy, standard, limitation or requirement 
not authorized bv the Act such as “regular assign- 
ment,” is arbitrarv and unlawful. 

In this connection the appellees suggest that it might 
have been reasonable to hold that those employees who 
worked more than fifty percent of the time on assign¬ 
ments as conductor during the month or year precoil- 
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ing the election should be qualified as conductors; but 
that it does not appear that the result would have been 
different if this test had been applied, since the bill of 
complaint does not allege that one hundred ninety- 
eight (198) of the men who were excluded wouljd have 
qualified under that test. 

It is believed that any such test as that suggested 
by the appellees would have been equally arbitrary 
and unlawful. It appears from the record th^t each 
and every one of the three hundred eight (30fe) em¬ 
ployees who were denied the right to vote was jin the 
employ of the railroad company as a conductor and 
had served a substantial portion of his time, during 
the period from January 1, 1935, up to and includ¬ 
ing the date on which the election was held, on Assign¬ 
ments as conductor. That is to sav, their interest was 
a present and vested interest rather than a prospec¬ 
tive or future interest, and was, as a matter of degree, 
substantial rather than slight or insignificant. The 
appellants contend that to require anything morp than 
a present membership and substantial interest jin the 
craft or class in question is to place arbitrary and un¬ 
lawful restrictions upon the rights of such employees. 

The certification issued by the Board in thi^; case 
sets forth that it overruled the contention qf the 
Brotherhood “in consonance with its settled practice 
of limiting those eligible to vote for representation 
of a craft or class to those who have a present interest 
in the wages, rules, and working conditions of the class 
whose representation is to be determined.” 

It is interesting to compare the Board’s actijon in 


this case with certain statements contained in the 


Annual Report of the National Mediation Board, tfrans- 


mittod to Congress under date of November 1, 


First 


1935, 


I 
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pursuant to the provision contained in Section 4, Sec¬ 
ond, of the Act, and covering the fiscal year ending 
June 30, 1935. 

The Court may take judicial notice of this report. 
See: 


Heath v. Wallace, 138 U. S. 574, 34 L. ed. 10(33. 

Temple v. U. S., 248 U. S. 121, 63 L. ed. 162. 

The pertinent statements in the report are as fol¬ 
lows : 

Page 18—“The Railway Labor Act does not give the 
Board any authority to define the crafts 
according to which railway employees may 
be organized, or to define the jurisdiction of 
the organization in any way.” 

Page 20—“The Railway Labor Act does not define 
the terms ‘craft or class’ in which the ma¬ 
jority is given the right to determine the 
representation. * * * So far as possible the 
Board has followed the past practice of the 
employees in grouping themselves for rep¬ 
resentation purposes and of the carriers in 
making agreements with such representa¬ 
tives.” 

Page 22—“Many questions have arisen in applying 
the term ‘employe,’ as defined in section 
1, fifth, of the Act, to the particular problem 
of deciding who may participate in choosing 
representatives. Is a man who has been 
furloughed or temporarily laid off with 
seniority rights of reemployment such an 
employee? The Board has ruled that such 
a person is an employee if under rules of an 
agreement he remains on a seniority roster 
and is likely to he called for work within a 
short period, or if he normally was laid off 
and reinstated with recurring seasonal flue- 
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tuations in business, and especially, ijf from 
time to time he has been called back for tem¬ 
porary assignments within a short period of 
the date of the election.” (Italics ours.) 

i 

i 

These excerpts from the Board’s Annual Report ap¬ 
pear to indicate that the Board recognizes that any 
person whose name appears on the seniority roster of 
the craft or class in question, whose status is covered 
by the working agreement between the carrier and 
that craft or class, and who has immediate and pjresent 
prospects of obtaining assignments to work in that 
craft or class, is an employee of the carrier and a mem¬ 
ber of the craft or class in question. The record shows 
that all of the three hundred eight (308) employees 
involved here are listed on the company’s roster of 
conductor employees, have not only present prospects 
for conductor assignments, but have during the months 


s 


next preceding the date of the election been working 
a substantial portion of their time as conductor!?, and 
are covered under the working agreement between the 
Company and its conductor employees. It is difficult 
to understand how, under these circumstance^, the 
Board could have issued the “Rule” in questioiL and 
thus deprived them of the right to vote. Certainlv, the 
action in this case does not appear to be in accordance 
with the “settled practice” of the Board, or in accord¬ 
ance with the explicit provisions of the Act. 

A Discussion of the Decision of Justice Gordoij. in 

Equity No. 54,632. 


The appellees refer, on pages 6, 7, 35 and 36 of 


brief, to the decision of Mr. Justice Gordon, of the then 
Supreme Court of the District of Columbia, in the 
case of the Brotherhood of Locomotive Firemen and 


their 
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Enginemen v. Georgia Southern and Florida Railway 
Company, Equity No. 54,632. 

The decision of Justice Gordon in that case was 
rendered in a memorandum opinion filed November 
22, 1933; and was followed by findings of fact, conclu¬ 
sions of law and a decree entered on December 8, 
1933. An appeal was taken by the plaintiff to this 
Court, and the record was filed April 12, 1934, the case 
being No. 6201 in this Court. The record was printed 
approximately one month thereafter; but the appel¬ 
lants’ brief was not filed until October 15, 1934. The 
appeal was voluntarily dismissed by the appellants on 
December 5, 1934. 

The controversy in that case arose under the pro¬ 
visions of the Act of Congress of May 20, 1926. While 
the appeal was pending, the Act of June 21, 1934, was 
passed by Congress. Drastic changes were made in 
the law, including the establishment of the National 
Mediation Board, the provisions for the selection of a 
representative, the right in each member of a craft or 
class to participate in this selection, the establish¬ 
ment of an obligation on the part of the carrier to 
deal with the representative certified by the Board, 
and other changes. These changes in the law undoubt¬ 
edly made the appeal moot; and the reason for the dis¬ 
missal of the appeal is apparent. 

Apart from that, however, the facts in that case 
differ materially. The case presented two questions, 
namely: first, whether demoted and furloughed em¬ 
ployees were entitled to vote for the representative 
of the craft or class in question; and, second, whether 
there had been anv influence, interference or coercion 
exercised by the carrier against the employees in ques¬ 
tion. No such questions are involved in this case. 
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Here there has been no action taken by the carrier 
which would in any way alter or change the status of 
the three hundred eight (308) employees in Question 
after they were promoted to the rank and status of 
road conductors, given certificates as such and placed 
on the roster of conductor employees. 

The Question of the Validity of the Board’s Action as 

a Matter of Procedure. 

The validity of the Board’s action as a majtter of 
procedure is argued in the brief for appelleesj pages 
14 to 26. While, apparently conceding that notice, a 
hearing, and opportunity to introduce evidence must 
be given in order for administrative action, such as is 
here involved, to be valid, the Government contends 
+hat the Board’s action in this case satisfies all of the 
requirements of due process of law. 

In support of their contention the appellees refer to 
the permission which the Board gave to appellants to 
file a brief and to argue the case orally, to the fact that 
a brief was filed, and to the fact that oral argument 
was presented to the Chairman of the Board. ; They 
urge that the hearing was not invalid because held be¬ 
fore one member of the Board. While admittiijg that 
no evidence was taken, they argue that none was re¬ 
quired because, as they say, no dispute as to the facts 
is alleged; and they say that the opportunity to present 
evidence was not denied because not specifically re¬ 
quested. They contend that the certification issued by 
the Board contains findings as to the ultimate facts. 

The record clearly shows that the designation of the 
employees eligible to participate in the election v[as en- 
lirelv controlled and determined bv “Rule 2,”|which 
was contained in the notice of election issued under 
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date of August 28, 1935; and that no notice was given 
nor any hearing held by the Board prior to the issu¬ 
ance of this “Rule.” The action of the Board in 
issuing this “Rule,” which had the effect of preventing 
the three hundred eight (308) employees from voting, 
is, in the iinal analysis, the act which the appellants 
contend wasi arbitrary and unlawful, or which confis¬ 
cated their rights. 

Since the “Rule” was issued without notice or an 
opportunity to be heard, there was a denial of duo 
process of law, unless, at a subsequent date, either by 
the express authorization of the statute or by the 
action of the Board, there was an opportunity for the 
appellants to have a full and adequate hearing. 

American Surety Co. v. Baldwin, 287 U. S. 156. 
77 L. ed. 231. 

Coffin v. Bennett, 277 U. S. 29, 72 L. ed. 768. 

Palmer v. McMahon, 133 U. S. 660, 33 L. ed. 772 

Immediately upon being advised of the action of the 
Board, the Brotherhood protested to the Board and 
insisted that all employees having the rank or status 
of conductor, who were at that time working for the 
company and were actually performing services as con¬ 
ductors, whether regularly or irregularly assigned, 
should be and were entitled to participate in the elec¬ 
tion. The Brotherhood gave the Board all of the facts 
it had available regarding the names, number and 
status of the road conductor employees. 

Upon receiving the Brotherhood’s protest the Board 
instructed its mediator to proceed with the election in 
the manner prescribed, and stated that any protest 
or argument of any party in interest would be received 
and considered by it prior to issuing certification. 
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The Board’s statement that it would consider any 
protest of any party in interest prior to issuing certifi¬ 
cation appeared to present the appellants with an 
administrative remedy, since the Board might be per¬ 
suaded, in considering the protest against the action 
taken, to correct its own error. The appellants were 
thus confronted with the necessity of exhaustijig their 
administrative remedy; and, accordingly, followed the 
procedure authorized by the Board by tiling a brief in 
support of their contentions and requesting oral argu¬ 
ment. They could not do otherwise. See: 

I 

Hegeman Farms Corporation v. Baldwin, 293 
U. S. 163, 79 L. ed. 259. 

Peterson Packing Company v. Bryan, 29Q U. S. 
570, 78 L. ed. 505. 

Gilchrist v. Interborough Companv, 279 U. S. 
159, 73 L. ed. 652. 

Prentis v. Atlantic Coast Line Co., 21 U. S. 
210, 53 L. ed. 150. 

South Porto Rico Sugar Co. v. Munoz, 28 Fed. 
(2nd) 820. ! 

Chamber of Commerce v. Federal Trade Com¬ 
mission, 280 Fed. 45. 

The procedure followed by the Board subsequent 
to the issuance of the 4 ‘Rule” must be analyzed in 
order to determine whether there has been aj denial 
of due process of law. An analysis and discussion of 
the question naturally divided itself into several prop¬ 
ositions, namely: 

1. As to the fact that the Chairman alone was pres¬ 
ent at the hearing: The Act does not authorjze the 
Chairman to sit alone. Section 4, First, provides that 
two members of the Board shall constitute a quorum 
for the transaction of business. It may well bb that, 
in view of the fact that the Brotherhood had previ- 
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ously filed a brief with the Board, the Court would 
not consider the fact that the Chairman alone was 
present at the time and place fixed for the hearing as 
a sufficient ground, standing alone, for holding the 
proceeding invalid. However, appellants believe that 
it is a circumstance to be considered along with other 
facts in passing upon the validity of the Board’s action. 

2. As to the introduction of evidence: The appellees 

admit that no evidence was received bv the Board at 

•> 

the hearing. They suggest that appellants were not 
denied the right to introduce evidence because, as thev 
say, the bill does not allege that permission was sought 
to introduce evidence. The allegations in the bill of 
complaint, appearing on page 10 of the record, show 
that the Chairman of the Board so expressed his views 
respecting the authority and power of the Board and 
the opinion of himself and his associates that it became 
and was evident that the Board had formed its own 
opinion and conclusions on the questions presented, 
and was not disposed to give any consideration to the 
contentions of the Brotherhood. Also, as stated on 
page 19 of the brief for appellees, “the fact regarded 
as controlling by the Mediation Board was whether 
the employees here involved were regularly assigned 
or on the extra lists of conductors * * ”, The picture 
that is presented is, we believe, one wherein the 
Board’s expressed attitude and conduct prevented the 
appellants from submitting any evidence, since it was 
plain that this would have been a futile gesture. The 
contention of the Brotherhood was that all employees 
of the company, who had been promoted to the rank 
and status of road conductors, who had been given 
certificates as road conductors, whose names appeared 
on the company’s roster of conductor employees, who 
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were covered under the working agreement bjetween 
the company and its conductor employees and Subject 
to the continuing authority of the employer over them 
as conductor employees, and who had worked a sub¬ 
stantial portion of their time during a reasonable 
period next before the election on assignments is con- 
ductors, were “employees involved,” “employees in¬ 
terested in the dispute,” and members of the [‘craft 
or class,” as those terms are used and intended in 
the Act, and were, therefore, entitled to vote ^n any 
election held for the purpose of selecting a represen¬ 
tative for that craft or class. The view taken by the 
Board that the “regular assignment” was the rest to 
be applied in determining eligibility to participate in 
such an election entirely closed the door against the 
appellants offering any evidence in support of theiv 
contentions, because the three hundred eight (30^) em¬ 
ployees in question were admittedly not regularly 
assigned as road conductors, and under the view taken 
by the Board at the hearing would not have bee^i en¬ 
titled to vote no matter how strong a showing they 
could have made in support of the propositions!they 
urged. Furthermore, the Board declined and refused 
to inform appellants of the facts upon which the Board 
based or made its designation or “Rule” as to who was 
eligible to participate in said election, the Board taking 
the position that the information it had obtained j was 
confidential and could not be divulged (R. 25). 

3. As to whether any facts were in dispute: If the 
view be taken that the only fact that is material is 
whether or not the road conductor employees were 
“regularly assigned”, then admittedly there is noidis- 
pute as to the facts. Otherwise, there may be consider¬ 
able dispute as to the facts. Of course, it is difficult to 
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say whether there were or were not any facts in dis¬ 
pute. The record clearly shows that the Board de¬ 
clined and i refused to make known to appellants the 

facts which had been submitted to the Board bv its 

* 

mediator. The appelles state on page 21 of their brief 
that “All of the facts deemed bv the Board to be con- 
trolling are affirmatively set forth in the bill”. If this 
means that the Board has no facts before it contrary to 
those asserted by appellants in their bills of complaint, 
it may well be that there is no dispute; but if this be so, 
it is obvious that the Board disregarded those facts in 
taking the view that only regularly assigned road con¬ 
ductors had the right to vote in the election, since it is 
clear that their action was not consistant with the facts. 
Throughout the record facts are presented which show 
that the irregularly assigned road conductor employees 
were and are members of the craft or class of road 
conductors of the Norfolk & Western Railway, and that 
these employees were not permitted to participate in 
the choice of their craft or class representative 
although they were conductor employees. 

4. As to whether adequate findings of fact were 
made: The only order or document published or made 
bv the Board is the certification issued on October 11, 
1935. The appellees contend that this order contains 
adequate findings of fact. Certain recitals are con- 
lained in this certification; but the appellants contend 
that none of them can in any sense be treated as “find¬ 
ings of fact ”. The certification recites, in the language 
the Board chooses to use, the contention of the Brother¬ 
hood; it states, and here is the only thing that might 
conceivably be called a finding, that there were three 
hundred sixtv-five (365) “such men”; and it recites 
that the Board overruled this contention “in conson- 
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ance with its settled practice”. Obviously nothing ap¬ 
pears in the certification, in the nature of findings as 
to the ultimate facts, from which a conclusion as to the 
status and rights of the road conductor employees in 
question could be drawn. Nothing is said about who 
are covered under the working agreement. Nothing is 
said about the acquired seniority rights. Nothing is 
said about the frequency with which irregularly as¬ 
signed conductors work. Nothing is said abort the 
three hundred eight (308) employees being enrolled on 
the company’s roster of conductor employees, ancj hav¬ 
ing received certificates as road conductor employees. 


Nothing is said about these employees being subject to 
assignment and the continuing authority of the carrier 
under the conductors’ working agreement. Nothijug is 
said as to whether these employees are members', of a 
“craft or class” of road conductors, “employee^ in¬ 
volved” or “employees interested in the dispute”, as 
these terms are used and intended in the Act. It vfould 
-=eem obvious that findings as to these facts, or any 
other facts which might be deemed relevant, are essen¬ 
tial to a proper determination of the questioji of 
whether or not the said three hundred eight (308)j em¬ 
ployees were entitled to vote in the election in question. 
Since no such findings have been made the certification 
is, under the authorities, void. I 

This question also presents the problem of whether 
or not the Board’s action was void for failure to base 
its action upon evidence. The certification discloses 
that it was based upon “the investigation and report 
of election by the mediator”. As it appears from the 
record, and as admitted by the appellees, no evidence 
was taken at the “hearing”. Also, as previously dis¬ 
cussed, the record discloses that the Board treated!the 
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mediator’s report as confidential, and declined and re¬ 
fused to make known the contents of said report. While 
the Government apparently concedes that the law re¬ 
quires an administrative body, in making a determina¬ 
tion of facts, to hear evidence and base its decision 
upon evidence introduced before it (Appellees’ Brief, 
page 18), it contends that the rule does not obtain in 
this case, since, as they say, there is no dispute as to 
the facts. We have previously discussed the question 
was to whether there was any dispute as to the facts; 
but, apart from that, it is difficult to understand how 
the Government can excuse the failure to make findings, 
based on evidence, upon the grounds of such an asser¬ 
tion. It would seem that the onlv difference between 

* 

a situation whether the facts are in dispute, or con¬ 
troverted, and a situation where there is no dispute in 
the facts, is that in the former the rule or law has been 
established that the Courts will not reweigh the 
evidence and disturb the findings of fact of an admin¬ 
istrative body, if such findings are supported by evi¬ 
dence. Otherwise, administrative action is equally 
arbitrary and unlawful if no findings of fact, based 
upon evidence, were made. Without findings of fact 
any administrative action may be based upon whim or 
caprice, and this is certainly not due process of law. 
The authorities lav down the further restriction that 
necessary findings of fact must be based upon evidence, 
introduced as such, and not upon reports or other data 
which may be gathered in the files of the administra¬ 
tive body. In addition to the authorities previously 
cited by the appellants, see: 

Morgan v. United States, U. S. .., 80 L. ed. 

(Adv. Sheets) 901, (Decided May 25, 1936, Xo. 

686 ). 
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Panama Refining Co. v. Ryan, 293 U. S. 388, 79 
L. ed. 446. 

Mahler v. Eby, 264 U. S. 32, 68 L. ed. 549. 

Wichita Railroad and Light Co. v. Public! Utili¬ 
ties Commission, 260 U. S. 48, 67 L. eji. 124. 

In many particulars the case of Hitchcock v. Smith, 
cited by appellees, is not in point. In that ca|se the 
Government notified the plaintiffs that they would be 
granted a hearing to show cause why the postal classi¬ 
fication as to the publications in question should jiot be 
changed; the plaintiffs filed an answer to the Govern¬ 
ment *s citation; and the order contained a full Recital 
of the grounds upon which the second class postal 
privileges were revoked. Also, as was pointed 4>ut in 
the opinion of the Supreme Court of the United States, 
“the plaintiffs allege in their bills that the question 
was a pure question of law”. However, it appears 
from the opinion of the Supreme Court that the record 
was carefully examined by the Court, and the ^ourt 
reached its independent conclusion on the question of 
the proper classification of the publications in question. 

This Case Presents a Judicial Question Which Must Be 

Decided by the Court on the Law and the Facts. 

i 

I 

The appellees state, on page 28 of their brief, Ithat: 
“Appellants argue that since the 308 employees ex¬ 
cluded are in fact members of the conductors ’ craft the 
Board is not authorized to exclude them from vqting. 
This argument assumes the point to be decided.”! 

The government apparently overlooks the fact‘that 
the allegations in the bill of complaint raise a judicial 
question, which must be decided by the Court upoh the 
law and the facts. The action of the Board cannot be 
taken as a determination of such a question. See au- 
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thorities cited on Pages 35 to 38 of the Brief for Ap¬ 
pellants, filed herein. Also see: 

Morgan vs. United States, supra. 

Wichita Railway and Light Co. vs. Public Utili¬ 
ties Commission, supra. 

Apparently the argument of the government is that 
the Board has already decided whether or not the 308 
employees in question are members of the conductors 
craft or class, that this decision of the Board is a 
reasonable exercise of their authoritv under the Act, 
and that, therefore, no question is presented for the 
Court to decide. 

The fair conclusion to draw from the whole case is 
that the Board has issued a ‘‘rule’'—a blanket order— 
which had the effect of depriving the employees in ques¬ 
tion of exercising their rights as members of the craft 
or class, if they are in fact members of the craft or 
class. It mav be stated otherwise that the Board has 
confiscated their rights under the Act by formulating a 
standard or policy. If, as the record discloses, and as 
admitted by the appellees motion to dismiss, the 308 
employees in question are in fact members of the con¬ 
ductors craft or class, the deprivation of their rights 
by the Board, or the confiscation, is obvious. To hold 
that these allegations assume the point to be decided, 
and to deny to the appellants the right to establish 
these facts, is to deny them due process of law. 

In the case of Ohio Valley Water Company vs. Ben 
Avon Borotigh (253 U. S. 287; 64 L. Ed. 908), cited on 
Page 35 of the Brief for Appellants, the Supreme 
Court of the United States discussed the necessity for 
a judicial hearing on such questions, and reversed the 
State supreme court on the ground that a judicial hear¬ 
ing had been denied. In its opinion, the Court said: 
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“ Looking at the entire opinion we are compelled 
to conclude that the supreme court interpreted the 
statute as withholding from the courts povfer to 
determine the question of confiscation according to 
their own independent judgment when the hction 
of the Commission comes to be considered on ap¬ 
peal. | 

“* * * In all such cases, if the owner claim^ con¬ 
fiscation of his property will result, the state |must 
provide a fair opportunity for submitting! that 
issue to a judicial tribunal for determination |upon 
its own independent judgment as to both law and 
facts; otherwise the order is void because in con¬ 
flict with the due process clause, 14th Amendment. 
(Citing cases.) 


“Plaintiff in error has not had proper oppor¬ 
tunity for an adequate judicial hearing as to]con¬ 
fiscation; and unless such an opportunity is jnow 
available, and can be definitely indicated by the 
court below in the exercise of its power finally to 
construe laws of the state * * * the challenged 
order is invalid.” 


The rule is also stated by the Supreme Court in the 
case of Wichita Railroad and Light Company vs. Pqblic 
Utilities Commission, supra, as follows: 

! 

“The charge that the order made a classification 
denying due process and the equal protection of 
the law was a mixed question of law and fact, ujpon 
which the complainant had a right to be heard. 
Neither court passed on it. For this reason, if 
there was nothing else, the decree of the circuit 
court of appeals would have to be reversed. ’ ’ 

No matter what view may be taken as to the case, 
that is, whether the action of the Board was arbitrary 
and capricious, whether a mistake of law was m^de, 
whether the Board has exceeded its jurisdiction,! or 
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whether there has been a denial of due process of law, 
the fact remains that the appellants have alleged “as 
a fact” that they are members of the craft or class of 
road conductor employees and have been deprived of 
their right to participate in the selection of the repre¬ 
sentative of that craft or class. Under the authorities 
the appellants assuredly have the right to establish 
these facts and enforce their rights. 

Anv other view of the matter would certainly assume 

the point to be decided. As the case now stands, the 

appellants! have never had an opportunity of proving 

as a fact that thev are members of the road conductors 

* 

craft or class. This Court should, therefore, reverse 
the decision of the lower Court and remand the case 
with instructions to give the appellants an opportunity 
to establish the facts alleged in their bill of complaint, 
and to grant appropriate relief to enforce their rights. 

Respectfully submitted, 

A. Lane Cricher, 

, Albert F. Beasley, 

Attorneys for Appellants , 
Investment Building, 
Washington, D. C. 



